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STATEMENT OF THE ISSUES PRESENTED FOR REVIEW 


1. Whether the government’s issuance of certificates of 
label approval for Dry White Frost 8/80 Whisky, a dis- 
tilled spirits product purporting to be an aged whisky, 
violated the Federal Alcohol Administration Act (the 
“6 Act?’), 27 U.S.C.A. § 205(e), the regulations promulgated 
pursuant thereto (27 CFR Part 5) and the administrative 
and judicial interpretations thereof? 


2. Whether the label of Frost 8/80 must bear the reused 
cooperage storage statement required by the labeling regu- 
lations, 27 CFR 5.40(a) (4)? 


3. Whether the certificates of label approval and related 
actions of the government defendants both prior and sub- 
sequent thereto had the substantive effect of creating a 
standard of identity for a new type of whisky—White 
Whisky—without affording interested parties the notice 
and hearing required by the Federal Aleohol Administra- 
tion Act, 27 U.S.C.A. 205(e)? 


4. Whether the lower court erred when it: 


(a) Quashed the discovery processes (notice of deposi- 
tions and motion to produce for inspection) which plain- 
tiffs had initiated? 


(b) Found there were no genuine issues of material 
fact? 


(c) Granted appellees’ motions for summary judgment? 


5. Whether the lower court misconstrued and errone- 
ously circumscribed its function of judicial review? 


This case has not been before this court on any other 
occasion. 


REFERENCES AND RULINGS 


Date 
February 10, 1971 


February 10, 1971 


February 16, 1971 


February 26, 1971 


February 26, 1971 


Nature of Ruling 


Order denying 

motion for preliminary 
injunction. 

Findings of fact and 
conclusions of law re 
motion for preliminary 
injunction. 


Order granting protective 
order. 


Findings of fact and 
conclusions of law. 


Final judgment and order 


United States Court of Appeals 


For rue Disratct or CotumBra Crgcvuir 


Nos. 71-1132 & 71-1146 


Scuentey Ixpusrais, Inc., et aL, Appellants, 


Vv. 


Honoraste Jonn B. Connaty, Et aL, Appellees. 


Appeals From the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLANTS, SCHENLEY INDUSTRIES, INC.. 
NATIONAL DISTILLERS & CHEMICAL CORPORATION, 
AND THE AMERICAN DISTILLING COMPANY 


STATEMENT OF THE CASE 
A. NATURE OF THE CASE 

On December 16, 1970, appellants, Schenley Industries, 
Inc., National Distillers and Chemical Corporation, and 
The American Distilling Company,’ brought the instant 
suit against the government appellees® and Brown-Forman 
Distillers Corporation* for a declaratory judgment and 
injunction (App. 1, 7-22). 

Plaintiffs sought a declaration that a certificate of label 
approval issued by the government defendants to Brown- 


1 Hereinafter sometimes referred to as ‘‘plaintiffs’’. 
2 Hereinafter sometimes called ‘‘government defendants’’. 


3 Hereinafter sometimes called ‘‘Brown-Forman’’. 
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Forman on November 23, 1970* for its Dry White Frost 
8/80 Whisky had been improperly approved in that: 


1. The label did not bear the storage statement required 
by 27 CFR 5.40(a) (4). 


9. The issuance of the certificates of label approval and 
related actions of the government defendants both prior 
and subsequent thereto had the substantive effect of creat- 
a new type of whisky—White Whisky—without affording 
interested parties the notice and hearing required by the 
Federal Alcohol Administration Act, 27 U.S.C.A 205(e). 


Plaintiffs sought injunctive relief in order to have the 
certificate of label approval for Frost 8/80 suspended or 
annulled and moved for a preliminary injunction (App. 23) 
which was opposed by the defendants (App. 118) and orally 
denied by the lower court on February 2, 1971. An order 
and findings of fact were entered February 10, 1971 (App. 
999). Plaintiffs’ appeal from this order is involved in Ap- 
peal No. 71-1132 but will not be pressed unless this Court’s 
decision in Appeal No. 71-1146 results in a remand to the 
lower court for further proceedings. In that event, plain- 
tiffs urge that the motion below for a preliminary injunc- 
tion was erroneously denied. 


Brown-Forman’s answer to the complaint contained a 
counterclaim against plaintiffs which alleged that it was 
entitled to treble damages because, by filing the instant 
suit, the plaintiffs had combined and conspired to restrain 
trade in violation of the anti-trust laws (App. 114-117 ). 
The lower court’s final judgment ordered the severance of 
this issue for separate trial (App. 385). 


The plaintiffs moved for summary judgment as to both 
issues set forth above (App. 135) and later the same day 
the government defendants moved for summary judgment 
(App. 2). Plaintiffs, noting several major issues of fact as 
to the second issue—the standard of identity issue, re- 
stricted their motion for summary judgment to the first 


4A second application was filed and a second, slightly revised certificate 
of label approval was issued on December 7, 1970 (App. 185). 
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issue (App. 353-354) and commenced discovery proceed- 
ings with regard to the second issue (App. 256, 257). 


The lower court’s order of February 16, 1971 granted 
defendants’ motions for protective order (App. 258, 264) 
and quashed plaintiffs’ discovery effort. It specifically 
ordered ‘‘. . . plaintiffs are hereby stayed from resort to 
any and all forms of discovery, pending further order of 
this court (App. 346). 

On February 23, 1971, the court below heard the cross 
motions for partial and complete summary judgment, and 
orally denied plaintiffs’ motion and granted the defend- 
ants’ motions. <A final judgment and findings of fact and 
conclusions of law were entered on February 26, 1971 
(App. 365, 384). This judgment is the subject of Appeal 
No. 71-1146. 

B. STATEMENT OF FACTS 
1. Statutory Background 


The Federal Alcohol Administration Act (hereinafter 
the “‘Act’’), 27 U.S.C. § 205(e), provides that it shall be 
unlawful for any person to sell in interstate commerce 
any distilled spirits in bottles unless such products are 
bottled, packaged, and labeled in conformity with such 
regulations prescribed by the Secretary of the Treasury 
‘(1) as will prohibit deception of the consumer with re- 
spect to such products .. . and as will prohibit, irrespec- 
tive of falsity, such statements relating to age, manufac- 
turing processes . . . as the Secretary of the Treasury 
finds to be likely to mislead the consumer; (2) as will 
provide the consumer with adequate information as to 
the identity and quality of the products ...; (3)... 
(4) as will prohibit statements on the label that are... 
false, misleading . . .”’. 


Section 205 of the Act requires the Secretary of the 
Treasury to ‘‘give reasonable public notice, and afford to 
interested parties opportunity for hearing, prior to pre- 
scribing regulations to carry out the provisions’’ of Sec- 
tion 205. 
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The actions of the Secretary under the labeling subsec- 
tion are made subject to judicial review by Section 205(e) 
which, in part, provides: 

“The District Courts of the United States, and the 
United States court for any Territory shall have ju- 
risdiction of suits to enjoin, annul, or suspend in whole 
or in part any final action by the Secretary upon any 
application under this subsection; .. .”’ 


2. The Production of Whisky 


The processes for producing whisky were set forth at 
length in the briefs filed by the government in Continental 
Distilling Corporation v. Humphrey, 95 U.S. App. D.C. 
104, 220 F. 2d 367 (1954) and Continental Distilling Cor- 
poration v. Humphrey, 101 U.S. App. D.C. 210, 247 F. 2d 
796 (1957). The following discussion of the manner in 
which whisky is produced is offered as background material 
to help this Court understand the issues presented in this 
case.® 


The raw materials of whisky are primarily corn or rye 
grain and barley malt (27 CFR 5.22(b)). The grain is 
ground in mills to a consistency fine enough that will permit 
it to pass through special sieves. It is mixed with water, 
cooked until the mass forms a gelatine-type mixture, and 
then cooled. An enzyme called diastase of malt, which has 
the ability to change starch to sugar thus permitting fer- 
mentation, is added. Then yeast is added, with the result 
that fermentation occurs, breaking down the sugar to form 
alcohol, carbon dioxide, and small amounts of secondary 
units or congeners, which contribute to the flavor and other 
characteristics of the final product. The fermented prod- 
uct is called ‘‘beer”. It ranges in alcohol content from 
6% to 9%, the remainder being water, grain residue, and 
congeners. 

The beer is placed in a beer still (a tall cylindrical 
column containing plates) into which steam is injected 

5 Unless supported by a citation, the facts in this discussion are taken 


from pages 4 and 5 of the government’s brief in the second Continental case, 
No. 13,469, which plaintiffs request this Court to judicially notice. 
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at the bottom. As the beer runs down the still it meets the 
upcoming steam, and the alcohol and the congeners are 
brought to the top. The vapors are condensed by cooling 
and removed from the still at below 190° proof for whisky 
and below 160° proof for traditional American whisky. 
This proof, known as the proof of distillation, under present 
regulations means the composite proof of the spirits after 
completion of distillation and before reduction in proof 
(27 CFR 5.11).° As the proof of distillation rises, the 
amount of flavoring materials left in the distillate to 
mature or age during the period of storage in oak con- 
tainers decreases until a point is reached, 190° proof, at 
which the spirits no longer possess whisky characteristics 
(App. 49, 98, 231). 


The alcoholic distillate thus removed is deposited in a 
tank and the distillate is reduced from the proof of dis- 
tillation by the addition of distilled water, and placed in 
barrels for the process of aging. 


27 CFR 5.11 defines ‘‘age’’ as: 


“The period during which, after distillation and 
before bottling, distilled spirits have been stored in 
oak containers. ‘Age’ for bourbon whisky, rye whisky, 
wheat whisky, malt whisky, or rye malt whisky, and 
straight whiskies other than straight corn whisky, 
means the period the whisky has been stored in charred 
new oak containers.”’ 


Aging consists of two separate and distinct phenomena: 
(1) natural chemical changes that go on in a stored alco- 
holic distillate over a period of time regardless of the con- 
tainer in which it is stored (provided only that it be made 
of oak wood), and (2) interaction between the distillate and 
the oak container (App. 49, 120-121, 138). The existence 
and the degree of effect of the second phenomenon de- 
pends upon the type of distillate and the type of wooden 
container used, i.e., a charred new oak barrel or a reused 
oak barrel (App. 49-51). 


6 200° proof is equal to 100% alcohol. 
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Traditional or conventional American whiskies, such as 
bourbon (with a mash composition of at least 51% corn) 
and rye (with a mash composition of at least 51% rye) 
are stored in charred new oak barrels (App. 49, 232). 
Because of their storage in such barrels and because of 
their distillation below 160° proof, traditional American 
whiskies are relatively heavy in body and have a distinctive 
flavor and aroma. 


Corn whisky is a whisky traditionally made and known 
in the United States; it is distilled below 160° proof and 
traditionally stored in reused cooperage. Like all conven- 
tional American whiskies, it is relatively heavy-bodied.’ 


Another type of whisky of domestic production, Light 
Whisky,’ is that which is distinguished by its being (1) dis- 
tilled at over 160° proof and less than 190° proof and (2) 
by its being stored in reused cooperage. Such whiskies 
have a different flavor and possess other characteristics 
which are distinct from conventional American whisky. 


Oak barrels which have been used previously for the 
aging of whisky are known as reused cooperage. Such 
barrels when new had been charred by igniting the interior 
surface with a gas fire for a controlled period of time 
(App. 137-138). Whisky develops its color during the 
storage period as the result of the reaction between the 
liquid and the oak wood of the barrel in which the whisky 
is stored. It also extracts tannins and other extractives 
from the wood of the oak barrel during the storage period 
and these wood extractives impart not only color but taste 
and aroma, all of which are integral components of the 
whisky, particularly fixed acids, including tannins and 
solids, all of which contribute flavor which may be recog- 
nized by the consumer (App. 25, 138). 


7 Corn whisky is also sold without having been stored in reused cooperage. 
Such unaged corn whisky is colorless and is referred to as ‘‘white lightning’’. 
The label of such unaged whisky must state, e.g. ‘less than 1 month old’’. 


8A standard of identity for ‘‘light whisky’’ was established in 1968 but 
such product cannot be marketed until July 1, 1972. This is discussed below 
at pages 7-8, 24 and 31-33. 
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3. The Production of Frost 8/80 

Frost 8/80 whisky is wholly different and distinct from 
conventional American whisky both in the method of pro- 
duction, storage and the end result. It is a new product 
—and marketed as such—unfamiliar to the consumer, which 
has not previously been marketed in the United States 
(App. 121, 125, 141, 157, 160, 180). Defendant Davis 
describes this new product as ‘‘an aged, colorless whisky’’ 
(App. 180). 

Brown-Forman purchased the whisky which it decolor- 
izes in order to make Frost 8/80 some time after April 18, 
1968 (App. 254). When purchased, the whisky had been 
stored at least six years in reused oak cooperage and it 
had been distilled at more than 160° proof and less than 
190° proof prior to January 26, 1968 by Publicker Indus- 
dustries, Inc. (hereinafter “‘Publicker’’), the parent of 
Continental Distilling Corporation, hereinafter “<Conti- 
nental’? (App. 253-254). These spirits like all freshly 
distilled spirits, were colorless at the time of distillation 
(App. 187). At that time the spirits were not ‘‘whisky’’. 
Under the labeling regulations they were not entitled to be 
called ‘‘whisky’’ until after they had been stored in oak 
containers (27 C.F.R. § 5.22(b) Class 2). 

This is the same type of whisky, except for the subse- 
quent decolorizing treatment, as was involved in the Con- 
tinental cases. As will be discussed below, this is also the 
same type of whisky for which the government defendants 
in T.D. 6945, issued January 26, 1968, after notice and 
public hearing as required by the Act, found it necessary 
to create a new ‘Light Whisky’’ standard of identity (App. 
48-56). In concluding that a ‘‘Light Whisky”? standard of 
identity was necessary the government defendants found 
that because of the distinctive characteristics of such whisky 
‘< . . adequate consumer information requires that it bear 
a distinctive designation and that a standard of identity 
be established”’.® T.D. 6945 provided that this new stand- 


9It is to be noted that this finding (T.D. 6945) was adopted after full 
public notice and hearing as required by the Act. It is further noted that this 
finding is even more applicable to Frost 8/80 White Whisky. 
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ard of identity for Light Whisky would apply to whisky 
distilled in the United States after January 26, 1968. It 
also provided that such product could not be labeled and 
marketed as ‘‘Light Whisky’’ until July 1, 1972. This 
prospective effect was stated to be: 


‘In the interests of equity as between members of the 
distilling industry, to avoid any unfair advantages or 
windfalls resulting from existing stocks of distilled 
spirits [such as Gontinental’s], the status of which 
would otherwise be affected by these regulations, and 
to permit the industry an opportunity to adjust their 
operations to the changed rules...’? (App. 56). 


The high distillation proof reused cooperage whisky 
which Brown-Forman purchased from Continental had ac- 
quired substantial color as a result of its having been stored 
for more than six years in reused cooperage. Brown-For- 
man subjected it to a drastic decolorizing process to make 
its Dry White Frost 8/80 Whisky. This process removed 
practically 100% of the color the whisky had acquired dur- 
ing its six-year period of storage in reused cooperage. The 
Brown-Forman analysis shows the color measure was re- 
duced by the decolorization treatment from 4.6 to 0.1 on 
the Lovibond scale of color measurement (App. 138-141). 


This colorless product is being promoted and advertised 
as ‘White Whisky’? (App. 292-298 and see exhibits which 
were filed with the Clerk of this Court on March 11, 1971 
and the other exhibits not shown in the appendix which 
were attached to the Landis affidavit filed February 22, 
1971). The lack of an age or storage statement on the 
label of Frost 8/80 is a signal to the trade and the con- 
sumer that it is at least 4 years old (App. 144). 


Complete decolorization of whisky distilled at a proof 
in excess of 160° but less than 190° and stored in reused 
cooperage for a period in excess of four years causes sub- 
stantial changes to occur in the chemical and other char- 
acteristics of the whisky. The decolorizing process re- 
quires drastic and excessive treatment to remove the color 
from an aged or stored whisky. Such treatment not only 
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denudes and strips the whisky of its characteristic color, a 
visual consideration which consumers associate with aged 
whisky, but the removal in whole or part of the fixed acids, 
including tannins and solids which contribute to the color, 
effects a change in the taste and aroma of the whisky after 
treatment (App. 25, 138-141). 


Brown-Forman submitted a chemical analysis of the 
whisky being marketed as Frost 8/80 to the government 
defendants. The analysis shows the quantities of 14 chem- 
ical components of the whisky after storage and before 
treatment, and after treatment (App. 140). 


Of the 14 components analysed, only 4—color, fixed acids, 
solids, and tannins—are attributable to or resulted from 
the period of storage in reused cooperage. The analysis 
shows that the treatment resulted in substantially a 100% 
decrease in color; a 50% decrease in the amount of fixed 
acids; a 35% decrease in the amount of solids; and a 75% 
decrease in the amount of tannins (App. 140-141). An- 
other component, ethyl acetate, an ester, which increases in 
amount during storage, was decreased by 27% to about the 
quantity of esters which was present in the fresh unstored 
distillate (App. 140)."" These decreases deprive the whisky 
of much of the benefits it received during storage in barrels, 
which creates the aged or stored whisky ‘‘characteristics”’ 
required by the regulations (App. 140-141). 


The other 9 components analysed were present in the 
whisky in substantially the quantities shown when it was 
first distilled and before it was entered into barrels, par- 
ticularly the quantities shown in column 2 of the analysis. 
The components which show lesser changes after treatment 
are present in freshly distilled whisky and in the approxi- 
mate quantities shown after treatment (App. 141). 


The Brown-Forman analysis shows that whisky which 
has been stored more than four years and treated so ex- 


10 Dr. Spanyer, Brown-Forman’s Director of Production, says that decolori- 
zation removes 80-90% of the tannins (App. 121). 

11Dr. Spanyer’s affidavit states that the decolorizing treatment had little 
or no effect on esters (App. 121-122). 
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cessively as to remove all color no longer has the char- 
acteristics of a whisky stored for four or more years. 


4. Color Is a Characteristic Generally Attributed to Whisky 


The record is clear and uncontradicted as to one of the 
most essential points in this case; namely, that color is now 
and has been a characteristic of aged whisky and one with 
which the consumer has been familiar. 

The “Statement of Reasons” of defendant Davis estab- 
lishes that a colorless aged whisky has never been mar- 
keted in the United States and that the consumer is un- 
familiar with such a product (App. 180). It is equally 
clear that the labeling regulations do not contain a stand- 
ard of identity for colorless aged or stored whisky (App. 
38). The defendants’ argument below and the lower court’s 
finding that color is not deemed to be ‘‘a characteristic of 
the class’? whisky ‘‘as prescribed by 27 C.F-.R. § 5.22(b)”’ 
is to be compared with official statements of ATFD in 
two letters. 

Defendant Davis wrote a letter to Mr. Benjamin Marks, 
L. J. McGuiness and Co., Ltd., Toronto, Canada, on Septem- 
ber 9, 1970 in which he stated (App. 339) 

“This refers to our letter . . . and to your prior dis- 
cussions with representatives of this office, in which 
you were advised that the term ‘white whisky’ was not 
an acceptable designation under 27 CFR 5.22(b), Class 
2, in that an aged whisky without color did not have 
the characteristics generally attributed to whisky.’’ 
(See also: App. 341). 


Mr. Richard L. Ryan who was employed as chemist in 
charge of the Washington office of the Internal Revenue 
Service Laboratory from 1936-1949 and as Chief of the 
Laboratory Branch with supervision over the National 
Office Laboratory and all of the field offices from 1949 until 
his retirement in 1962 confirmed the statements of defend- 
ant Davis. Mr. Ryan’s affidavit states: 


“7, During my employment with the government it 
was always my understanding that color was an essen- 
tial characteristic of aged whisky and that the con- 
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sumers understood that color was a characteristic of 
aged whisky. 

“8, All of the standard tests for aged whisky in- 
clude a test for color.’? (App. 348) 


Mr. James H. Landis who was an employee of the 
Alcohol, Tobacco & Firearms Division of the Internal Rev- 
enue Service (hereinafter ATFD) from 1946-1968 gave an 
affidavit to the same effect. In his last position with ATFD, 
he was Chairman of its Distilled Spirits Standards and 
Labeling Survey Committee with the responsibility to 
appraise the labeling regulations in terms of current pro- 
duction and trade practice and consumer understanding. 
He served on the ATFD hearing panel which resulted in 
adoption of the Light Whisky standard of identity and he 
was instrumental in the preparation of the revised regula- 
tions which became effective January 1, 1970 and which 
incorporated the amendments resulting from prior public 
hearings (App. 146-148). He confirmed the statements of 
defendant Davis and Richard Ryan in an affidavit which 
stated (App. 157-159) : 


‘694. A colorless aged whisky has never been mar- 
keted in the United States and there is no standard of 
identity in the labeling regulations for a colorless aged 
whisky.”’ 

* * s 

“697, Color has historically been the most obvious 
characteristic of aged whisky at the time of bottling 
and marketing. 

‘698, The removal of substantially all color from 
‘FROST 8/80 Dry White Whisky’ results in a product 
which is unknown to the consumer and the industry 
and a new type designation should be devised after 
notice and public hearing as required by law if such 
new product is to be marketed. 


‘699, Section 5.22 of the regulations prescribes the 
classes of distilled spirits products. The main classes 
are neutral spirits or alcohol; whisky; gin; brandy; 
blended applejack; rum; tequila; cordials and liqueurs; 
and flavored products of the foregoing classes or some 
of them. The class ‘whisky’ is divided into at least 
20 types which encompass such products ‘spirit 
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whisky’, ‘rye whisky’, ‘pourbon whisky’, ‘corn 
whisky’, ‘straight whisky’, “blended whisky’, ‘Scotch 
whisky’, ‘Irish whisky’ and ‘Canadian whisky’ and by 
recent addition, ‘light whisky’. These types of whis- 
kies make it clear that it is the purpose of the regula- 
tions to furnish the consumer as well as the industry 
and ATFD with appropriate standards for labeling 
products. There is no standard in the labeling regu- 
lations for a colorless aged whisky.”’ 


The affidavits submitted by plaintiffs’ witnesses, includ- 
ing three chemists, also unequivocally establish that color 
is a characteristic of aged whisky which is familiar to the 
consumer (App. 39, 138, 157 ). 

The affidavit of the government chemist does not deny 
that color is a characteristic of aged whisky (App. 236) 
nor does the affidavit of Dr. Spanyer, Brown-Forman’s 
expert in this area, whose affidavit says that color is not 
an essential characteristic of aged whisky (App. 122). De- 
spite his equivocation, Dr. Spanyer recognized that ‘‘Un- 
aged whisky can be given the color of aged whisky’”’™ 
(App. 122-123). 

Finally the statement of defendant Davis says that “‘.. - 
Under the labeling regulations color in whisky is not a 
criterion of age’? (App. 177). Plaintiffs’ evidence showed 
color is the tangible evidence of storage (App. 25). More- 
over, the labeling regulations exp icitly recognize that color 
is a characteristic of aged whisky. A type of whisky de- 
fined in 27 CFR 5.22(b), Class 2; Whisky, is ‘‘straight 
whisky’’ (27 CFR 5.22(b) (1) (iii)), and ‘‘straight whisky’’ 
defines other types of whiskies in terms of age. Thus, 
straight rye whisky, straight bourbon whisky, straight corn 
whisky, straight wheat whisky, straight malt whisky, and 
straight rye malt whisky are defined as whisky aged not 
less than two years. 


12 The regulations contain detailed requirements as to the amount and kind 
of coloring which may be added to distilled spirits products by various 
processes or removed or extracted therefrom. Various required labeling 
statements are prescribed so that consumers will be adequately advised as 
to the identity of the product (27 CFR 5.22(j)(1); 27 CFR 5.23; 27 CFR 
5.39(b); and 27 CFR 5.39(c)). 
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Since the type ‘‘straight’’ means aged at least two years, 
these regulations limit the amount of taste, aroma and 
color characteristics which may be removed from straight 
whisky without changing its class and type. 27 CFR 5.23(d) 
provides that, in the case of straight whisky: 


‘¢_ .. the removal of more than 15 percent of the fixed 
acids, or volatile acids, or esters, or soluble solids, or 
higher alcohols, or more than 25 percent of the soluble 
color, shall be deemed to alter the class or type there- 
of.’? (emphasis supplied) 


And to be sure that color in straight whiskies is derived 
only from aging in barrels and not from the addition of 
caramel, 27 CFR 5.22(a)(3) provides that no material 
other than distilled water may be added to straight 
whiskies. 


5. It Is Required That Bottled Distilled Spirits Products Must 
Possess the Taste, Aroma, and Characteristics Generally 
Attributed to the Product 


The record shows, also without contradiction, that ATFD 
requires that bottled products be labeled in accordance with 
a regulatory designation if the bottled product conforms to 
the prescribed standard and if it possesses the taste, aroma, 
and characteristics generally attributed to products made 
in accordance with such standard. 27 CFR 5.23(b) 
provides: 


“Extractions. The removal from any distilled spirits 
of any constituents to such an extent that the product 
does not possess the taste, aroma, and characteristics 
generally attributed to that class or type of distilled 
spirits alters the class and type thereof, and the 
product shall be appropriately redesignated.’’ 


Treasury Decision 7020, which was published in the Fed- 
eral Register of December 30, 1969 stated: 


“‘Conclusion. The portion of the proposal to add 
a definition of the term ‘produced at’ is adopted. The 
other portion of this proposal which would have re- 
quired the distilled spirits, at the time of bottling, to 
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possess the taste, aroma and characteristics ey 
attributed to such products is not adopted. However, 
the present requirement in the regulations that whisky, 
brandy, and rum possess the taste, aroma and char- 
acteristics generally attributed to these products will 
be retained. While we are not adopting the language 
in the second part of the proposal, we will continue 
to follow the longstanding administrative interpreta- 
tion that the bottled product must possess the taste, 
aroma, and characteristics generally attributed to the 
product ...’’ (App. 99, emphasis supplied). 


6. The Frost 8/80 Certificates of Label Approval 


On November 20, 1970, Brown-Forman applied for a 
certificate of label approval for its Dry White Frost 8/80 
Whisky. Approval was given on November 23, 1970. On 
December 7, 1970 a slightly revised label was the subject 
of a second application for a certificate of label approval. 
This application was approved the same day and it is 
being used on the Frost 8/80 which is presently being 
marketed (App. 164, 184-186). Both applications were 


approved by defendant Davis who stated that the decision 
concerning white whisky was made by his predecessor and 
he felt obligated to honor it (App. 286). 


The plaintiffs contended below that the certificate of 
label approval was improperly issued and the product mis- 
labeled on three main grounds: 


1. The label does not bear the storage statement re- 
quired by the labeling regulations, 27 C.F.R. 5.40(a) (4). 


9. The class designation ‘‘whisky’’, standing alone, is 
inadequate under the Act to adequately identify the prod- 
uct to the consumer and inform him of its quality. 


3. Frost 8/80, at the time of bottling, did not possess 
the characteristics generally attributed to aged whisky 
which it purports to be. 


18 Formerly 27 CFE 5.39(a) (7). 
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ARGUMENT 
L 
THE STORAGE STATEMENT IS REQUIRED ON THE LABEL 
OF FROST 8/80 
The first of plaintiffs’ principal arguments is that the 
reused cooperage storage statement requirement contained 
in 27 CFR 5.40(a)(4) in mandatory, not optional as the 
government defendants ruled in Revenue Ruling 69-58. 


Section 5.40 sets forth the labeling requirements for 
“Statements of Age and Percentage’. Subsection (a) 
provides that statements of age are optional on certain 
domestic and foreign whiskies which are four or more 
years old. The paragraph continues and subsection (4) of 
section 5.40(a) provides: 


“Notwithstanding the foregoing provisions of this 
paragraph, in the case of whisky produced in the 
United States and stored in reused oak containers, 
except for corn whisky, and for light whisky produced 
on or after January 26, 1968, there shall be stated 
in lieu of the words ‘ . . . years old’ the period of 
storage in reused oak containers as follows: 

stored . . . years in reused cooperage’.”’ 


This subsection is not ambiguous. It is a mandatory 
requirement couched in the imperative words “‘there shall 
be stated’’. That these words apply to all whisky stored 
in reused cooperage is made abundantly clear by the in- 
troductory clause, ‘‘Notwithstanding the foregoing provi- 
sions of this paragraph”. This clause which specifically 
applies to only one production method—storage in reused 
cooperage—makes the storage statement mandatory re- 
gardless of any provision which might be deemed to be 
to the contrary in earlier subsections of the same section. 
What other meaning or intent can be attributed to ‘‘Not- 
withstanding’’? 


14 The reasons this ‘‘optional’? subsection has no applicability in the instant 
case are discussed in detail under argument III below where it is also shown 
by the uncontradicted facts of record that there is a vital regulatory distine- 
tion between ‘‘age statements’’ and ‘‘storage statements’’. 
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The Director of the Alcohol and Tobacco Tax Legal Di- 
vision, under date of September 13, 1967, prepared a 
“‘History of the Reused Cooperage Controversy in the 
Labeling of Domestic Whisky”’ which was presented as evi- 
dence at the ATFD hearing held September 18 through 
September 28, 1967 which resulted in the issuance of T.D. 
6945 (App. 33-34). This history, which covers the admin- 
istrative, legislative and judicial background of Section 
5.40, is set forth in the appendix at pages 58-82. This 
history confirms the mandatory nature of the reused 
cooperage storage statement requirement. 

In the period after repeal of prohibition there were sev- 
eral years of regulatory uncertainty as to the most in- 
formative labeling for reused cooperage whiskies (App. 
62-68). At one point, high distillation proof whisky stored 
in reused cooperage was required to be marketed merely 
as ‘“‘whisky”’ with an age statement required (App. 69). 
Later, the appearance of any age claim on the labels of 
reused cooperage whisky was prohibited (App. 70). 

On June 16, 1937, the government announced a hearing 
to be held on June 28, 1937, to consider a mandatory re- 
quirement that American whiskies (other than corn) stored 
in reused cooperage be labeled ‘‘This whisky was stored 
in reused cooperage and is not entitled to claim age under 
Government regulations’? (App. 70-71). 

On October 1, 1937, the government decided to abandon 
this proposal. Its decision stated in part (2 F.R. 2079- 
2080) : 

“The Administration has carefully studied the tran- 
seript of the public hearing record and is not con- 
vinced by the facts available that sufficient reason exists 
for requiring the labels upon used cooperage whisky 
to contain the legend quoted above. In arriving at 
this conclusion, the Administration is mindful of the 
following facts: 

“©(1) That under the present regulations the con- 
sumer is adequately protected from deception with 
respect to ‘age’ of used cooperage whisky by the 

15 Erroneously referred to by defendants as the Chief Counsel, Internal 
Revenue Service (App. 169). 
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prohibition against the use of any age claim m 
connection with such product; and he is adequately 
informed as to the ‘identity’ of the product by those 
provisions of the regulations which require it to be 
designated merely as ‘whisky’, and preclude it from 
being Gengnares as ‘straight’ or from being used 
as a base for the production of blends.”’ 


‘‘(4) That whisky produced on or after July 1, 
1986, and stored im reused cooperage is not entitled 
to claim age or maturity regardless of the period 
of storage, with the result that no advantage ac- 
erues to the used cooperage operator by storing 
his product for an extended period. Under the 
regulations as they stand whisky stored in reused 
ecooperage for three years must be marketed under 
the same label as whisky which has been stored in 
reused cooperage for one month”’ (App. 71-72; em- 
phasis supplied). 

During the public hearing it was suggested by producers 
and owners of used cooperage whisky that such whisky be 
permitted to be marketed under a label upon which the 
following words appeared: ‘‘Stored in reused cooperage 
—— months’. This proposal was also rejected by the 
Administrator (App. 72-73). 


On the same day that the decision on this ruling was 
announced, there was published a notice of another hear- 
ing to be held on November 15, 1937, to consider, inter 
alia, (2 F.R. 2080) : 


“1.(a) To amend Article I (vi) and other pertinent 
sections of the regulations in such manner as 
(1) to authorize the labels upon American type 
whiskies produced on and after January 1, 1938, 
to claim age, under certain conditions and sub- 
ject to specified restrictions, for the period of 
storage in specially selected or treated second- 
hand oak containers, and to require that the 
labels upon such whisky indicate, in conjunc- 
tion with the age statement, the type of con- 
tainers used for storage purposes, and (2) to 
prescribe standards for the selection of second- 
hand barrels which may be used for such stor- 
age purposes, or in the alternative, 
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“¢(b) To amend Article II, d other pertinent sec- 


tions of the regulations, in such manner as to 
create a standard of identity for so-called 
‘Jight-bodied’ whiskies, and to permit such 
whiskies to be stored in specially selected or 
treated second-hand oak containers, and to 
claim age for the full period of such storage.’’ 


The ATFD history described the results of this hearing 
as follows: 


‘The November 1937 hearing resulted in a full 
seale study of production methods used by Hiram 
Walker and the producers of the heavy-bodied whiskies 
to attain their distinctive products. Persons familiar 
with production practices testified as to industry meth- 
ods and traditions. On February 28, 1938, an amend- 
ment to the regulations was published which not only 
prohibited American whiskies, other than corn, from 
claiming age for a period of storage in reused coop- 
erage but also required such whiskies to be labeled 
with the statement ‘Stored —— years in reused coop- 
erage’ and barred them from the type designations 
‘Rye’ and ‘Bourbon’ and ‘Straight’.”’ 

. . * 


“This regulation remains in effect today [1967]’’. 
(App. 73-74; emphasis supplied) 


The regulation as it was adopted effective March 1, 1938 
provided (3 F.R. 486): . 


‘“cNotwithstanding the foregoing provisions of this 
subsection, in the case of whisky (as defined in Article 
Tl, section 21, class 2), produced in the United States 
on or after March 1, 1938, and stored in reused coop- 
erage, there shall be stated in lieu of the words 
Sas (years and/or months) old’, the words 
« ~ stored —— (years and/or months) in reused 
cooperage’, and in lieu of the words ‘. .. —— (years 
and/or months) or more old’, the words ‘. . . stored 
— (years and/or months) or more in reused coop- 
erage.”? 16 


16 Particular attention is called to the words of the 1938 regulation ‘‘in 
Hien of’. Defendants rely on these words to distort the meaning of a 1948 
amendment. Their argument is discussed below in argument IV B. 
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From the adoption of this regulation in 1988 until after 
World War II millions of gallons of reused cooperage 
whisky were marketed and the reused cooperage issue lay 
dormant (App. 74-75). Twice in 1947 the reused cooperage 
issue was revived and reconsidered by ATFD but no 
amendments were made (App. 75). It has been the subject 
of various legislative, judicial and administrative pro- 
ceedings ever since 1947. 


The history is most instructive because it nowhere men- 
tions that the mandatory storage statement adopted in 
1938 was made “‘optional”? by an amendment in 1948— 
which must have occurred if there is any validity to de- 
fendants’ position. 


Public hearings called for October 1948 and July and 
October 1949, involved various proposals which would have 
“permitted domestic light-bodies whiskies to claim age and 
to avoid the storage statement”. No action was taken 
as a result of any of those hearings (App. 76-78). 


This period also saw a variety of bills introduced in 
Congress to amend the Act so as to permit or prohibit 
the claiming of age on domestic reused cooperage whiskies. 
H.R. 5849, 80th Cong., Ist Sess., 1948; S. 2419, H.R. 69, 
H.R. 6011, H.R. 6024, H.-R. 6030, H.-R. 6082, HR. 6116, 
and H.R. 6137, 8ist Cong., 1st Sess., 1949. All of these 
bills failed of passage, and the question of granting relief 
continued to be mooted before the Treasury Department 
(App. 76). 


The groundwork for the Continental litigation was laid 
on November 23, 1948 when the then Deputy Commissioner 
advised Continental by letter that the reused cooperage 
storage statement would not have to appear when such 
whisky was used in blends. Thereafter, in 1949, labels were 
approved which permitted Continental’s ‘Embassy Club’’ 
whisky to state ‘‘This Whisky is 4 Years Old’’ even though 
it had been stored in reused cooperage. The Continental 
cases began when this ruling was revoked in 1952 and it 
continued until final judicial decision in 1957. 
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The judicial history of the reused cooperage statement 
is consistent with its being a mandatory requirement. De- 
fendants pass off the Continental cases saying the issue 
whether the storage statement was optional was not pre- 
sented. They are right. The central issue in the Con- 
tinental cases was whether the cooperage statement was 
a proper mandatory requirement. It was the unvarying 
position of the government that the storage statement was 
required in order to distinguish a light-bodied domestic 
whisky from the traditional, conventional types of Amer- 
ican whisky. The logic of this position would have been 
shattered if such a statement was optional on reused 
cooperage whiskies four or more years old.7 The basic 
government position is shown both in this Court’s opin- 
ions and throughout the governments briefs. See: Brief 
for Appellant and Joint Appendix in the first Continental 
case, No. 11,933, Joint Appendix, pages 6-7, 15, 19, 20, 22, 
28, 32, 34-35; Brief for Appellees in the first Continental 
case, pp. 6-7, 10, 14-15, 28-29, 35-37; and the Brief and 
Appendix for Appellees in the second Continental case, 
No. 13,469, pp. 9-10, 10-11, 12, 13-14, 23-24, 28-29, 30-31, 
32-38, 34, 36-37, 38, 40, 44, and the Appendix, pp. 57-58. 


The government’s position was epitomized in the follow- 
ing quotation from the Brief for Appellant and Joint Ap- 
pendix, in the first Continental case, Appendix p. 15: 


“The purpose of this provision [the reused cooper- 
age storage statement] is to distinguish between the 
traditional American type of whisky and other types 
of whisky of domestic production. The traditional 
American types of whisky are distilled at under 160° 
proof and are, therefore, heavy bodied. Whiskies dis- 
tilled at over 160° proof are light in body. The heavy 
bodied American types of whisky, other than corn 
whisky, derive their characteristic flavor from storage 
in new charred oak containers, whereas the lighter 
bodied whiskies are stored in containers which have 
lost their char by prior use (reused containers) and, 


17 The ‘‘optional’? age amendment was adopted in 1948 and became effec- 
tive July 1, 1949, some four years before the first Continental case was filed 
in 1952. 
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therefore, have a flavor different from the traditional 
American whiskies. By requiring that domestic whisky 
stored otherwise than in the traditional American 
manner must contain a re-used cooperage statement, 
the government has insured that the consumer will be 
advised that the flavor of such whisky will be different 
from the traditional American heavy bodied whisky 
with which he is familiar. 


‘Corn whisky is traditionally stored in uncharred 
or re-used charred oak containers which have lost 
their char through prior use—the absence of contact 
with charred wood being the principal feature dis- 
tinguishing corn whisky from other American type 
whiskies—and, therefore, the re-used cooperage state- 
ment is not essential for the protection of the con- 
sumer.’? (emphasis supplied) 


In the second Continental case the government continued 
with the same explanation of the purpose of the storage 
statement: 


“... (1) that American light-bodied reused cooperage 
whisky must be identified to the consumer as being 
different from conventional American whiskies if con- 
sumer deception is to be avoided, and (2) that the 
word ‘Whisky’ standing alone is inadequate to serve 
that purpose .. .”. (Brief and Appendix for Ap- 
pellees, No. 13,469, at p. 36) 


This Court accepted the government’s representations 
and stated that the question was whether it was arbitrary 
to “‘require the label . . .’’ to bear the storage statement. 
This Court then said (101 U.S. App. D.C. at p. 211): 


“The whiskey, which is distilled at a high proof of 
between 185° and 189°, is not one of the traditional 
types of American whiskey, does not possess the taste, 
aroma, and other characteristics associated with any 
of them, and falls within none of the type designations 
recognized by 27 C.F.R. § 5.21(b). It differs markedly 
in taste, aroma, and other characteristics from corn 
whiskey, which is a traditional type of American 
whiskey with distinctive characteristics. Because the 
characteristics of corn whiskey are traditional and 
known, it is sufficiently identified to the consumer when 
labeled as corn whiskey of a certain age, without the 
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reused cooperage statement. But a label comparable 
to that used on corn whiskey would not be sufficient 
with respect to Continental’s product, since it fits 
within none of the presently recognized type designa- 
tions. A difference im the manner of labeling Embassy 
Club is thus warranted, if not required, to aid in pre- 
venting deception and to notify the consumer as to its 
characteristics. Similarly, Canadian Whiskey is a 
traditional whiskey produced in Canada with distinc- 
tive identity and/or characteristics known to the Amer- 
jean consumer; it is adequately identified when labeled 
as Canadian whiskey of a designated age, without the 
reused barrel statement. Although Continental’s 
whiskey was produced to simulate Canadian whiskey 
and, chemically and in taste and aroma, is within the 
general range of Canadian whiskeys, it is not Canadian 
whiskey and could not be so labeled. The administra- 
tor was clearly entitled to prescribe some kind of label 
that would differentiate Continental’s product from 
Canadian whiskey and would put the consumer on 
notice as to its identity and characteristics. 


“Tt appears that the regulation requiring the reused 
cooperage label was adopted in 1938, prior to the 
time Continental began to produce its whiskey. The 
label was selected to describe whiskeys which are stored 
in reused barrels and which do not fall into any of 
the recognized type designations, after a lengthy study 
and hearings during which other proposed designations 
(including ‘‘Canadian Type”’, ‘‘Neutral Spirits”’ and 
“Light-Bodied”’ amongst others) were considered and 
rejected. The required label gives a truthful state- 
ment of age and of manner of storage during the aging 
period, since whiskeys do not mature as rapidly when 
stored in reused cooperage as when stored in charred 
new cooperage.’ (emphasis added, footnote omitted) 


The government’s brief in the first Continental case re- 
ferred to the pre-1988 period during which no age or 
maturity statement was permitted on reused cooperage 
whisky. The government explained to this Court that 
the absence of an ‘‘age’’ statement during that period had 
resulted in consumer deception. (Appeal No. 11,933, Brief 
and Appendix for Appellees, pp. 28-29) Could the govern- 
ment have made that representation to this Court if— 
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as defendants now contend—the statement of age was op- 
tional? Obviously not. 

On two occasions after the decision in the second Con- 
tinental case, Publicker sought relief from the Tariff 
Commission. The first such occasion was at hearings held 
on February 21 and 22, 1958 at which Publicker lodged a 
complaint and testified as to ‘the discriminatory effect 
of requiring the reused cooperage storage statement on 
light-bodied whisky’’ (App. 79, emphasis added). The sec- 
ond occasion occurred in 1963 when Publicker petitioned 
the Tariff Commission for an increase in the duty on 
Canadian whisky, the basis of its position being that the 
reused cooperage storage statement requirement was dis- 
criminatory (App. 80). The Commission took no action. 

In April, 1966, ATFD held hearings to consider amend- 
ing the distilled spirits labeling regulations with respect 
to the labeling of neutral spirits which had been stored 
in reused cooperage and to review certain regulatory pro- 
hibitions against age claims (including cooperage state- 
ments) on labels for neutral spirits. In connection with 
these hearings, Schenley representatives vigorously urged 
that the notice, and later the hearing itself, be broadened 
so that age claims for whiskies stored in reused cooperage 
could also be considered at the same time, referring to 
its dormant, but still unresolved, petition for such a hear- 
ing. In this move, it was joined by Publicker (App. 
80-81). 

This request was denied but the Publicker and Schenley 
representatives were assured that ‘‘it will be possible to 
afford them an opportunity for hearing in the near future 
in connection with our proposed major revision of these 
regulations.’””? (App. 81). 

On July 11, 1967, ATFD gave notice of public hearings 
to be held on various proposals one of which was: 

“‘To eliminate the requirement that domestically 
produced whiskies (other than corn) aged in reused 
cooperage bear a statement to the effect that they 


have been stored in reused cooperage.’? (App. 148- 
149, emphasis added) ay 
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As a result or the hearings, a new type of whisky to 
be known as ‘‘Light Whisky’’ was established. Light 
Whisky is whisky distilled in the United States after Jan- 
nary 26, 1968 at more than 160° proof and less than 190° 
and stored in used or uncharred new oak containers. In 
discussing this new type whisky in its findings made after 
public hearing, ATFD stated in T.D. 6945: 


“In view of the distinctive characteristics of this 
whisky, adequate consumer % formation requires that 
it bear a distinctive designation and that a standard 
of identity be established [It may be noted that this 
finding is equally applicable to “FROST 8/80’’]. The 
word ‘light? aptly describes the distinguishing char- 
acter of this whisky.’ (App. 50, emphasis added) 


TD. 6945, in speaking of whisky distilled at high dis- 
tillation proof and stored in used cooperage said: 


‘Although the latter type of whisky is properly 

matured in used containers, the regulations prohibit 

it from bearing the normal age statement and require 

the statement ‘stored years im reused cooperage’ 
..? (App. 51, emphasis added) 


The foregoing history of the reused cooperage storage 
statement shows: 


1. It was adopted so that consumers would be able to 
distinguish unlike products, ie., conventional American 
whisky and unconventional reused cooperage whisky. 

2. It was a reasonable requirement. 

3. It was adopted after the government found that the 
absence of any claim of ‘‘age’’ on the label of such product 
caused consumer deception. 

4, There is no notice or any public hearing which was 
concerned with making the storage statement optional. 

5. All the references to the storage statement are couched 
in mandatory terms. 

6. The history of the reused cooperage regulation com- 
piled by the government defendants in 1967 and presented 
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as eyjdence at a hearing that year makes no mention 
of théstorage statement being optional since 1948. Silence 
in this instance speaks louder than all of the defendants’ 
current arguments. 


7. The government’s current argument that the storage 
statement has been optional since 1948 is wholly illogical 
and inconsistent with its position over the years that the 
statement was required in order to distinguish unlike 
products from one another. 


1. 


CONSUMER DECEPTION AND CONFUSION WILL RESULT IF 
FROST 8/80 CAN BE MARKETED WITHOUT THE STORAGE 
STATEMENT APPEARING ON ITS LABEL 

The absence of a storage statement on the label creates 
the erroneous impression that Frost 8/80 possesses the 
taste, aroma and characteristics of a traditional American 
aged whisky. Deception results because there is nothing 
on the label to inform the consumer that Frost 8/80 has 


the wholly different taste, aroma and characteristics of a 
light-bodied American reused cooperage whisky stripped 
of age characteristics—which it is. The government urged 
in the Continental cases: 


“¢_, (1) that American light-bodied reused cooperage 
whisky must be identified to the consumer as being 
different from conventional American whiskies if con- 
sumer deception is to be avoided, and (2) that the 
word ‘Whisky’ standing alone is inadequate to serve 
that purpose .. .”. (Brief and Appendix for Ap- 
pellees, No. 13,469, at p. 36) 


The label of Brown-Forman’s Frost 8/80 white whisky 
—by the government’s own admission in the Continental 
cases—will create consumer confusion and deception. There 
is no other permissible conclusion. The label of Frost 
8/80 describes it as ‘‘Whisky’’ with no storage or age 
statement. The omission of an age statement is permitted 
only for whisky which is four years or more old and the 
omission of an age statement is understood in the trade 
and by the consumer to be a claim that the product has 
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been aged at least four years in new charred oak coop- 
erage. Thus, consumers will be led to believe that Frost 
8/80 is a conventional American whisky. Since it is not, 
confusion and deception will result to the same extent 
as was evident in the Continental cases. The record con- 
tains the label of Jack Daniel’s ‘“Whisky’’ which makes 
no age claim on the label (App. 250). Jack Daniel’s which 
is produced by defendant Brown-Forman, is a traditional 
heavy-bodied American whisky. A question for defendants. 
Does the label of Frost 8/80 advise the consumer that it 
is an entirely different type from Jack Daniel’s? The 
answer is that the consumer is deceived—to use the govern- 
ment’s conclusion in the Continental cases—because the 
label does not contain any information on this subject. He 
is even more confused because the product is decolorized 
—color being a traditional characteristic he expects in an 
aged whisky." 
mL 
THE REUSED COOPERAGE STORAGE STATEMENT IS NOT 
OPTIONAL 

Defendants argued below and the lower court found that 
the optional age amendment which became effective July 
1, 1949 (27 CFR 5.39(a)(7); now 27 CFR 5.40(a)), also 
made the reused cooperage storage statement optional. 
This interpretation occurred in March, 1968, nearly twenty 
years after the optional age amendment was adopted. The 
government’s interpretation merely adopted an argument 
advanced by Publicker in a letter dated February 13, 1968 
at a time when Publicker was threatening suit to overturn 
the newly established Light Whisky standard of identity.” 
This was just three weeks after the new Light Whisky 
standard was established on January 26, 1968. The un- 
contradicted record shows that the then ATFD Director, 


18 The lack of color does not give the consumer any information. On the 
position advanced by the defendants, cither conventional or unconventional 
whisky could be decolorized. 

19 Publicker had substantial quantities of light-bodied reused cooperage 
whisky which could not be identified as ‘‘light whisky’’ because it was 
produced prior to January 26, 1968 (App. 253-255). 
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Harold A. Serr, advised Mr. Benjamin H. Morris, Vice 

President and Resident Counsel of Brown-Forman that: 
“._, the ruling was necessary and advisable to avoid 
suits challenging either or both the January 29, 1968 
(sic) or the July, 1972 dates relating to light whisky’’ 
(App. 279-280). 


Since the defendants’ position is predicated on the 1949 
optional age amendment, an examination of its history 
and purpose is in order. Such analysis will show that 
the optional age provision does not and was never in- 
tended to apply to whisky which had been stored in reused 
cooperage. 

Beginning in March, 1938, when a ‘‘storage statement”’ 
was required for all domestic whiskies which had been 
stored in reused cooperage (except corn whisky) the gov- 
ernment and industry alike began to use, for periods of 
storage of whiskies in oak containers, two different phrases 
—an ‘“‘age statement”? and a ‘‘storage statement’? (App. 
282). 

The terms are not synonymous although each represents 
a period of time of storage. The age statement applies 
only to imports, domestic whiskies in charred new oak 
containers, and light whisky (after July 1, 1972), corn 
whisky, while the storage statement is required on all 
other domestic whiskies which have been stored in used 
cooperage (App. 282). 

Before July 1, 1949 ‘‘age statements’’ had been optional 
as to imported whiskies but mandatory as to domestic 
whiskies as identified above. In order to place imported 
and domestic whiskies on an equal footing in this area 
notice of hearing was published to consider, among other 
things, whether the regulations should be amended to au- 
thorize the omission of age statements from labels of 
whiskies four years or more old (id.). 

The notice of hearing to be held in January, 1947 was 
published in the Federal Register for December 27, 1946 
and included twenty-four items. Item 18 read: 


“*T> amend Sec. 39(a) (27 CFR, 5.39(a)), Sec. 39(c) 
(27 CFR, 5.39(c)) and other pertinent sections of the 
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regulations to provide that the labels of ‘blended 
Scotch type whisky’ and ‘blended Trish type whisky’ 
shall contain a statement of age, rather than a state- 
ment of storage, for any ‘whisky’ therein which was 
distilled in the United States, and stored for three 
years or more in reused cooperage.’’ (App. 283, em- 
phasis supplied) 


This notice clearly recognized the difference between 
an “age statement’’ and a “storage statement’’ and this 
terminology was employed during the hearing (App. 283). 
Item 21, which resulted in the amendment on which de- 
fendants rely, stated: 


«To amend Sec. 39(b) (27 CFR, Cum.Supp., 5.39(b) ) 


and other pertinent sections of the regulations to re- 
quire that age be stated on labels of all Scotch, Irish 
and Canadian whiskies whether blended or unblended 
in the manner now prescribed for American type 
whiskies or, in the alternative, to amend Sec. 39(a) 
(27 CFR 5.39(a)) and other pertinent sections to the 
regulations to authorize the omission of age statements 
from labels of whiskies four years or more old and 
to require a statement of age to appear on the brand 
label of all whiskies, other than ‘blended whisky” or 
‘spirit whisky’, less than four years old regardless 
of the country of origin.’ 


Tt is to be noted that only the ‘‘age statemen! ”? was 
referred to in Item 21. Had the ‘‘storage statement” 
been intended to be included in the optional provisions 
relating to whiskies stored four or more years in oak 
containers it should have been and would have been in- 
cluded in the notice as required by the Act. 


There is nothing in the record of hearing.to indicate 
that these words of art had any meaning other than as 
given above; and the record of the hearing does not show 
that anything other than an “‘age statement’? was intended 
to be considered by the provisions of Item 21 of the 
notice. 


The government’s representations, testimony and evi- 
dence in the Continental cases is ample evidence that ATFD 


29 


never intended the optional provisions now incorporated 
in 27 CFR 5.40(a) to include the ‘‘storage statement’’.” 

Would the history compiled by the government defend- 
ants have omitted reference to such a major fact? The 
period from notice of the optional age provision hearing 
through the effective date of the ‘‘optional age’? amend- 
ment (December 27, 1946—July 1, 1949) was an era of 
administrative hearings and legislative bills relating to 
the required cooperage statement. Despite this there is 
not one word in the notice, the hearing, the decision, or 
the regulation itself to show that it was intended to make 
the storage statement optional on whiskies stored in reused 
cooperage for four or more years. The uncontradicted 
affidavit of James H. Landis describes the purpose of the 
optional -age amendment and its history.4 Mr. Landis 
showed that the ‘‘optional age’’ notice and hearing were 
not concerned with amending the cooperage storage state- 
ment requirement (App. 282-284). If such had been the 
intent of the 1949 amendment this would clearly appear 
from the notice of hearing, the evidence at the hearing 
and the findings. There would have been voluminous con- 
temporary references—pro and con—to an optional storage 
statement proposal. None of this occurred and the ir- 
resistable conclusion is that the 1949 amendment did not 
make storage statements on whiskies stored four years 
in reused cooperage optional. 

Finally, such an option would be inconsistent with the 
government’s representations to this Court: 

(1) That very purpose of the storage statement was to 
identify unlike products. 

(2) That the absence of a storage statement on such 
product resulted in consumer deception. 

(3) That the word ‘‘Whisky’’ standing alone was in- 
adequate to identify such product to the consumer. 


20 The ‘‘optional’’ amendment became effective July 1, 1949, prior to the 
Continental cases and the whisky involved in those cases was more than four 
years old. 

21 Mr, Landis was Chairman of the ATFD Committee named in 1965 to 
stady and propose revisions to the labeling regulations. 


Iv. 


REVENUE RULING 69-58 IS INVALID AND AN ERRONEOUS 
INTERPRETATION OF 27 CFR 5.39(a)(7) 

Revenue Ruling 69-58, which held that the storage state- 
ment need not appear on the label of domestic whisky 
stored four or more years in reused cooperage, was is- 
sued without prior notice and public hearing on February 
10, 1969 (App. 96). The defendants contend this was an 
interpretive ruling which was incorporated into the sub- 
stantive labeling regulations when the regulations were 
revised effective January 1, 1970. Defendants’ position 
is neither legally nor factually correct. If the ‘‘interpre- 
tation”? has the effect defendants claim then it is a sub- 
stantive regulation which was unlawfully issued without 
the prior notice and public hearing required by the Act. 
Tf it is merely an expression of opinion as to what the 
present administrators believe to be the meaning of the 
1949 amendment, then it is an erroneous interpretation 
which is not binding on this Court. In addition, from the 
foregoing and the discussion which will follow, it is 
abundantly clear that Revenue Ruling 69-58 reversed this 
Court’s decision in the second Continental case. 


A. The “‘Light Whisky’’ Hearing—On July 11, 1967, 
the government gave public notice of proposed rule making, 
with a hearing to be held commencing September 18, 1967. 
Items scheduled for this hearing included many proposals 
relating to the reused cooperage problem. One proposal 
sought a new standard of identity for light whisky (dis- 
tilled between 160° proof and 190° proof and stored in 
used cooperage), such product to bear a conventional age 
statement. Other proposals asked for the complete elimi- 
nation of the reused cooperage statement and the right 
of used cooperage whisky to make an age statement (App. 
42-47). Such proposals reflected the distinction between 
an age and a storage statement. 


The hearing resulted in the issuance of T.D. 6945 on 


January 26, 1968 which established two new types of dis- 
tilled spirits products, ‘‘Light Whisky’? and ‘Grain 
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Spirits”. The reason for the Light Whisky standard was 
given as follows: 


“In view of the distinctive characteristics of this 
whisky, adequate consumer information requires that 
it bear a distinctive designation and that a standard 
of identity be established. The word ‘light’ aptly 
describes the distinguishing character of this whisky. 


‘The present regulations with respect to whisky 
distilled at not exceeding 160° proof are appropriate 
for the traditional American types but discriminate 
against the domestic production of whisky distilled 
at high distillation proof and stored in used cooper- 
age. Although the latter type of whisky is properly 
matured in used containers, the regulations prohibit 
it from bearing the normal age statement and require 
the statement ‘stored —— years in reused cooperage.’ 
* * > (emphasis added) 


“<Conclusion.—The proposal is adopted with modi- 
fications. A standard of identity under the distinctive 
type designation ‘light whisky’ should be prescribed 
for a domestic whisky distilled at more than 160° 
proof, and aged in used or uncharred new oak con- 
tainers. ** *’? (App. 31-32, 50-51, emphasis added) 


With regard to the neutral spirits stored in used coop- 
erage Treasury Decision 6945 found that such distillate 
should be identified by a specific type ‘‘grain spirits” 
since neutral spirits stored in reused cooperage undergo 
changes which modify the character of the spirits and 
the spirits possess a distinctive character which differs 
from that of neutral spirits which have not been so stored. 
‘“‘Grain spirits” it was found could bear a statement of 
the period of their storage in used oak casks in terms 
of a storage statement not a conventional age statement 
(App. 32, 53). 


The amendments adopted and published in Treasury 
Decision No. 6945 did not in any way amend the reused 
cooperage storage statement requirement except with re- 
gard to the new type “light whisky’? and none of the 
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findings or conclusions indicate to the contrary. In order 
to prevent one company gaining an advantage over an- 
other, the regulations as to ‘‘light whisky”’ and ‘‘grain 
spirits” specified that they would have to be produced 
on or after January 26, 1968 and that they could not be 
marketed as such until July 1, 1972. The Treasury 
Decision explained this requirement in the following 
language: 

“In the interest of equity as between members of the 
distilling industry, to avoid any unfair advantages or 
windfalls resulting from existing stocks of distilled 
spirits, the status of which would otherwise be affected 
by these regulations, and to permit the industry an 
opportunity to adjust their operations to the changed 
rules, all other amendments shall become effective July 
1, 1972, but shall in no event apply to the labeling of 
spirits distilled before the date of publication. As to 
spirits distilled before the date of publication, the pres- 
ent regulations shall continue in effect.”” (App. 5, 6, 
emphasis added) 


Barely two weeks after this finding which was intended 


to insure equal treatment, Publicker requested and shortly 
thereafter obtained, a private ruling which reversed not 
only a decision of this Court but also the position advocated 
and enforced by the government for thirty years and relied 
on by the plaintiffs (App. 143). The government’s actions 
have resulted in an evasion of the notice and hearing 
requirements and cast serious doubt upon the integrity of 
the regulations. 


B. The Publicker Request For Ruling—Publicker pos- 
sessed reused cooperage whisky distilled before January 
26, 1968 and, on February 13, 1968, sought a ruling 
that it was not required to make any reference on the 
label to the age or storage period for such whisky 
(App. 187). Publicker’s argument that the 1949 op- 
tional age statement amendment was applicable to whisky 
stored in reused cooperage heavily relied on the words 
“in Tieu of”? contained in Section 5.39(a)(7). The gov- 
ernment obtained a ruling from the ATFD Legal Division 
dated March 21, 1968, which adopted Publicker’s sug- 
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gested interpretation (App. .189) and, on April 18, 1968, 
ATED advised Publicker of its decision saying in part: 


“‘Accordingly, in the case of a whisky not of an 
American type which has been produced in the United 
States and stored in reused cooperage, a special form 
of age statement disclosing its storage in reused 
cooperage must be set forth on the label in lieu of the 
age statement prescribed for American type whiskies. 
However, since an age statement would not be required 
with respect to an American type whisky aged for 
four years or more, it would follow that a whisky dis- 
tilled in the United States which is not of an American 
type would not be required to be labeled with the 
special form of age statement applicable to such whisky 
if it has been stored for 4 years or more in reused 
cooperage.”? (App. 192, emphasis added). 

The ‘‘in lieu of”? language on which Publicker and de- 
fendants rely to interpret the 1949 optional age amend- 
ment was contained in the regulation as adopted in 1938 
and it could not have the meaning defendants would like 
to attribute to it. 


When the industry heard of this private letter ruling 
there was considerable opposition and publication of the 
revenue ruling was delayed until February 10, 1969. In 
the interim, Mr. Benjamin H. Morris, Vice President and 
Resident Counsel of defendant Brown-Forman and a mem- 
ber of the Board of Directors of the Distilled Spirits In- 
stitute, Inc. (DSI), who presently serves as its Chairman, 
on January 28, 1969, reported to the DSI Board as follows: 


“Mr. Morris reported on a conference with Mr. Serr 
concerning the reused cooperage ruling. He stated 
that Mr. Serr felt the ruling was necessary and ad- 
visable to avoid suits challenging either or both the 
January 29, 1968 (sic) or the July, 1972 dates relating 
to light whisky. In view of these conditions, Mr. Morris 
recommended that DSI not file any suit for the present, 
but that DSI not withdraw objections already regis- 
tered against the ruling, and so moved. Without ob- 
jection it was so ordered.”’ 


Within less than three weeks thereafter, Revenue Ruling 
69-58 was issued. 
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Vv. 


REVENUE RULING 69-58 WAS NOT INCORPORATED INTO THE 
REGULATIONS AS REVISED JANUARY 1, 1970 


Apparently realizing the weakness of their reliance on 
the ‘in lieu of’? argument, the government defendants at 
the hearing on the motions for summary judgment, supple- 
mented the record with material which in an unsworn as- 
sertion it claimed resulted in the incorporation of Revenue 
Ruling 69-58 into the regulations as revised January 1, 
1970. This was the first time this contention had been 
made. The lower court found that the ‘‘substance of inter- 
pretive Revenue Ruling 69-58 was incorporated into cur- 
rent regulations . . . revised as of January 1, 1970’? (App. 
373-374). 


The revised January 1, 1970 regulations resulted from a 
notice of public hearing published January 23, 1969; a pub- 
lic hearing held in April, 1969; and findings and conclusions 
contained in Treasury Decision 7020 issued December 29, 
1969 (App. 357-364). The notice, which included the re- 


vised regulations, did not contain any language which would 
have indicated the reused cooperage storage statement re- 
quirement would be a subject considered at the third hear- 
ing. In pertinent part, the notice stated: 


“A notice of public hearing, beginning on September 
18, 1967, with respect to certain industry petitions to 
amend the regulations relating to the labeling of domes- 
tic whiskies, particularly as affected by cooperage, was 
published in the Feprrau REcIsTER on July 11, 1967 (32 
F.R. 10208). Treasury Decision 6945, published in the 
Fepera, REGISTER on January 26, 1968 (33 F.R. 983), 
contained the amendments resulting from that hearing. 


“4 second notice of public hearing, beginning on 
April 1, 1968, with respect to 12 proposals relating to 
substantive changes in other areas of the regulations, 
was published in the FepzraL RecIsTer on January 26, 
1968 (33 F.R. 1017). Treasury Decision 6973, pub- 
lished in the Feperat Recister on September 26, 1968 
(33 F.R. 14459), contained the amendments resulting 
from the second hearing. 
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“This notice of the third and concluding hearing in 
the series is published in the form of a complete new 
regulation. The regulations incorporate the matters 
covered by Treasury Decisions 6945 and 6973 mentioned 
above. This third hearing will afford interested par- 
ties an opportunity to comment on editorial, conform- 
ing, and clarifying changes, as well as several proposed 
substantive changes not previously considered, as enu- 
merated below. Although the amendments to the regu- 
lations prescribed by Treasury Decisions 6945 and 
6973 are of necessity incorporated in this proposed new 
regulation for the sake of completeness and continuity 
of thought, they should not be regarded as subject to 
SCOR AGTEOR at this time. Thus any testimony and 
evidence which may be offered at this hearing relative 
to matters which were decided pursuant to the Septem- 
ber 1967 and April 1968 hearings will not be regarded 
as germane and will not again be considered. 

* * * 


“<8 Editorial and clarifying changes. All other pro- 
posed changes in the regulations are believed to be of 
an editorial, clarifying, conforming nature and include 
revisions made pursuant to earlier hearings, as well as 


the deletion of obsolete material’? (App. 362-364, 
emphasis added) 


The first seven items of the notice described various 
proposals which were to be the subject of the hearing. None 
of the seven pertained to the reused cooperage regulation 
(App. 360-361). 


The lower court’s erroneous conclusion is based on the 
government’s contentions that by virtue of Item 8, Revenue 
Ruling 69-58 was actually incorporated into and became a 
substantive part of the regulations. There is not a scintilla 
of evidence to support the government. Indeed, the lack 
of such evidence in the notice, the evidence at the hearing, 
and the government’s findings and conclusions in Treasury 
Decision 7020, compels the conclusion that Revenue Ruling 
was not incorporated into the labeling regulation by Item 
8. Such an important and substantive addition to the regu- 
lations would have been set forth very clearly if such an 
incorporation procedure had been intended. Here the regu- 
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lation is plain. The reissuance of the regulation does not 
per se constitute the adoption of any prior administrative 
construction. Biddle v. C.I.R., 302 U.S. 573, 82 L. Ed. 431 
(1938), Busey v. Deschler Hotel Corp., 130 F.2d 187 (6th 
Cir. 1942). 


The uncontradicted affidavit of James H. Landis, the 
Chairman of the ATFD Distilled Spirits Standards and 
Labeling Survey Committee which prepared the notice 
for the third hearing and the proposed revised regula- 
tions, stated that the notice contained the amendments 
resulting from the two earlier hearings and, in addition, it 
made changes of an editorial, clarifying, or conforming 
nature and deleted obsolete material. He emphasized that 
no substantive changes were made except those required 
by amendments which had been duly adopted after notice 
and hearing, and in areas which were specifically noticed 
for the third and concluding hearing (App. 154-155). Mr. 
Landis said that one of the sections of the regulations 
which were rewritten by the ATFD Committee under his 
supervision was Section 5.39 which was renumbered Sec- 
tion 5.40. The wording of the section was modified and 
clarified, some language being deleted and other language 
inserted. None of the modifications effected nor were they 
intended to bring about any substantive change in the 
reused cooperate regulation other than to make provision 
for the labeling of the new “Light Whisky’’ with the con- 
ventional age statemert. Mr. Landis specifically stated 
that it was always clear to him that the words ‘‘Notwith- 
standing the foregoing provisions of this paragraph .. .”’ 
included the provisions of subsection (a) of Section 5.40 
[formerly § 5.39(a)(7)] and there was no intent on the 
part of the Committee that the ‘‘reused cooperage’’ re- 
quirement would be optional under Section 5.40(a) (App. 
155). 
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VL 


THE GOVERNMENT DEFENDANTS HAVE CREATED A NEW 
STANDARD OF IDENTITY FOR A DECOLORIZED AGED 
WHISKY WITHOUT COMPLYING WITH THE MANDATORY 
NOTICE AND HEARING REQUIREMENTS OF THE ACT 

The Act makes it unlawful for any persons to sell or ship 
distilled spirits in interstate commerce which are not 
labeled in conformity with regulations prescribed after 
notice and hearing by the Secretary of the Treasury. 

It has heretofore been shown: (1) that the government 
defendants require that whisky at the time of bottling 
must possess the taste, aroma and characteristics gener- 
ally attributed to such product; (2) that color is a char- 
acteristic generally attributed to aged whisky; (3) that 
consumers have never known of a domestic aged whisky 
which did not have color; (4) that a colorless aged whisky 
has never been marketed in the United States; (5) that 
Frost 8/80 is a decolorized distilled spirits product which 
purports to be an aged whiskey and which is labeled as 
though it were in fact an aged American whisky; (6) that 
the lack of an age or storage statement on the label of 
Frost 8/80 leads the industry and the consumer to believe 
the product has been aged four years or more in charred 
new oak cooperage; (7) that ‘‘White’’ has never before 
been used to identify an aged American whisky; (8) that 
Frost 8/80 will not have the taste and aroma and char- 
acteristics of an aged whisky which it purports to be; (9) 
that the broad generic class ‘‘whisky’’, standing alone, is 
inadequate to identify the product to the consumer; (10) 
that the new standard of identity for ‘‘light whisky’’ was 
adopted because its ‘distinctive characteristics’ required 
that it bear a distinctive designation and that a standard 
of identity be established so that consumers would be ade- 
quately informed as to its identity; and (11) that Frost 
8/80 is even more distinctive than ‘‘light whisky’’ since 
it was distilled and stored in the same manner and, in 
addition, it was subjected to a drastic carbon decolorization 
process which stripped it of its age characteristics. 

Add to these facts the further fact set forth in the gov- 
ernment’s Statement of Reasons that it intended to publish 
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a Revenue Ruling, which defendant Davis characterizes as 
interpretive, to control the labeling of products such as 
Frost 8/80 and it is patent that a new standard of identity 
for “‘White Whisky’? has, as a substantive matter, been 
created. That this was done without notice or hearing 
renders the Frost 8/80 certificate of label approval invalid. 


In his discussion of the Revenue Ruling to be issued, 
defendant Davis said: 


‘* in connection with the Brown-Forman label ap- 
proval we had intended to publish a Revenue Ruling 
(See Exhibit U) setting out the conditions for labeling 
and marketing a product such as ‘Frost 8/80’. The 
institution of this suit delayed publication of the rul- 
ing which would have had the effect of placing on an 
even footing all members of the industry who possess 
or acquire by purchase whiskies coming within the 
purview of the ruling.’”’ (App. 178) 


Plaintiffs submit that the Act requires that the “<eondi- 
tions for labeling and marketing”’ a decolorized aged or 
stored whisky, such as Frost 8/80, so as to place all mem- 


bers of the industry on an equal footing, is to be done by 
regulation after the statutorily required notice and hearing. 


The Revenue Ruling which is to be published will create 
new substantive standards for an aged or stored white 
whisky where no standard for such white whisky has here- 
tofore existed. The proposed Revenue Ruling will pro- 
vide (App. 251-252) : 


“The Internal Revenue Service has been asked 
whether a whisky distilled at more than 160° of proof 
stored in reused cooperage and subjected to treat- 
ment before bottling with activated carbon within the 
limits prescribed in 27 CFR 5.23(b) may be addition- 
ally described for labeling purposes with the adjective 
‘White.’ Examination of samples before and after 
treatment has indicated that the treated product re- 
tains sufficient taste, aroma, and other characteristics 
normally attributed to ‘whisky’ to be entitled to such 
designation. The examination disclosed that the prod- 
uct had a substantial lack of color. 


‘“‘Consideration must be given to the relationship 
that whisky described as ‘White’ would have to ‘light 
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whisky’. It has many of the production character- 
isties of the whisky presently proposed to be subjected 
to treatment. Production of ‘light whisky’, although 
barred from bottling until July 1, 1972, began on Jan- 
uary 26, 1968. In order that the merits of the present 
proposal may be recognized without adversely affect- 
ing the production, bottling, and designation of ‘light 
whisky’, it is held that in view of the substantial lack 
of color, whisky distilled prior to January 26, 1968, at 
more than 160° of proof, stored in reused cooperage, 
and subjected to treatment before bottling with acti- 
vated carbon within the limits described in 27 CFR 
5.23(b), may be described as ‘White’ provided the 
treated product has not more than 0.1 color units 
Lovibond. Further the adjective ‘White’ must be sep- 
arated from the designation ‘whisky’ and must appear 
in smaller type than that used for the designation 
‘whisky.’ A statement of formula and process to be 
followed in treating whisky shall be filed on Form 27-B 
Supplemental with the Director, Alcohol, Tobacco and 
Firearms Division, together with samples of the whisky 
before and after treatment. If the Director finds that 
the whisky so treated (on bottling premises) does not 
change the product’s class and type, the product would 
be exempt from rectification tax imposed by Section 
5021, LR.C.”’ 


The foregoing proposed ruling and the description of its 
purpose as set forth above, indelibly stamps the actions of 
the government as having created a substantive standard 
of identity which must be preceded by notice and hearing.” 
The truth of this is even more apparent when the criteria 
to be imposed by the Revenue Ruling for decolorized aged 
whisky—which already has been applied to Frost 8/80— 
is compared with the criteria for any other type of whisky 
in 27 C.F-R. §5.22(b). Such a comparison is set forth 
below. It shows that the standards for the decolorized 
aged whisky imposed without notice or hearing are actu- 
ally more extensive than the standards for the new type 


22It is proper for this Court to consider this point even though the 
ruling has not in fact been issued due to the pendency of this suit. Benson 
v. Schofield, 98 U.S. App. D.C. 424, 236 F.2d 719 (1956). 
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‘‘light whisky’? which were adopted in 1968 after the re- 
quired notice and hearing. 


Standard Light Wiskey White Whisky 
Place of Production U.S.A. — 


Proof of Distillation Between Between 
160°-190° 160°-190° 


Date of Production After Jan. Prior to Jan. 26, 1968 
26, 1968 
Storage Method Used or Used cooperage 
uncharred 
new oak 
cooperage 
Treatment with — Within limits prescribed by 
Activated Carbon 27 CFR 5.23(b) 


Amount of Color Not more than 0.1 color 
units Lovibond 


Use of ‘*White’’ As adjective disassociated 
from class designation 
‘whisky’? and appearing in 
smaller type23 
Use of ‘Light’ As a type —- 
designation 
in direct 
conjunction 
with class 
designation 
«whisky ”? 


Must it possess whisky Yes Yes 
characteristics 


The need for substantive criteria is illustrated by the 
ATFD requirements as to the amount of color which White 
Whisky is permitted to have. For example, if Frost 8/80 
contained 0.2 color units Lovibond, it could not be labeled 
“White”. The fact that such a limiting requirement is 
necessary demonstrates the substantive nature of the gov- 
ernment’s requirement. 


230n March 19, 1971 ATFD issued Continental a certificate of label ap- 
proval for a decolorized aged or stored whisky which is to be labeled ‘‘ WHITE 
Duck whisky’. The word ‘‘WHITE’’ is twice as large as ‘‘whisky’’. 
Plaintiffs intend to file 2 motion to supplement the record with this certificate 
which confirms plaintiffs’ position that a new standard for White Whisky has 
been created. 
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The need for substantive standards is also shown by 
the two letters written by defendant Davis in September, 
1970 to parties who had expressed an interest in the re- 
quirements concerning the marketing of White Whisky. In 
each of his letters, after he had explained that ATFD was 
reconsidering its position vis-a-vis ‘“White Whisky’’, Davis 
wrote (App. 339, 340) : 


“‘We would also be interested in knowing how you 
would propose marketing and advertising the product, 
so as to adequately inform the consumer of its nature.’’ 


This simple sentence epitomizes the reason for this case. 
The act requires the labeling regulations to be such “‘as 
will provide the consumer with adequate information as to 
the identity and quality of the products’. If the regula- 
tions, as required by the Act, contained a standard of 
identity for this new product, the above inquiry would 
not have been necessary. That the inquiry was made 
demonstrates that the defendants abdicated their statutory 
responsibilities. Consumers are entitled to look to the gov- 
ernment’s regulations—not a distiller’s advertising—for 
information concerning the product. 


Tt has often been said that the proof of the pudding is 
in the eating. In this case it is in the Brown-Forman’s 
label, advertising, news releases, and promotional materials 
which afford convincing proof that Frost 8/80 is being pro- 
moted as White Whisky, a new product heretofore unknown 
to the consumer. The label is contrived to create the im- 
pression that Frost 8/80 is an aged whisky. It is apparent 
that the numerals 8/80 were designed to lead the consumer 
to believe that the whisky is eight years old, stored in new 
cooperage and eighty proof. The ‘‘80’’ has reference to 
the proof which appears at the bottom of the label. The 
“<8? does not have a specific reference point. However, it 
is common in the industry to refer to whisky in the order of 
its age and proof and, when these numerals are coupled 
with the statements on the front and back labels concerning 
the whisky being ‘‘mellowed’’ and ‘‘seasoned’’ in oak bar- 
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rels, it becomes clear that the ‘8”’ is an age statement 
(App. 26, 145). 


The words ‘‘dry’’ and ‘‘white’’ on the Frost 8/80 label 
are not merely descriptive. The design of the label in- 
cluding the emphasis created by color, contrast, word 
placement, the choice of words and size of type make it 
clear that the label states that the product is of a particu- 
lar class and type, i.e., “White Whisky’’. The affidavit of 
Joseph T. Simmons, who headed the Brown-Forman task 
force which developed Frost 8/80 shows that the principal 
element in promoting and marketing a new product is to 
promote enthusiasm among distributors (App. 125-130). 
This is described as ‘‘the most important method of stimu- 
lating sales performance’’. His affidavit describes a meet- 
ing on January 19, 1971 (which cost in excess of $30,000, 
App. 132), which was attended by all the sales distributors 
who handle Brown-Forman brands in the markets from 
coast to coast. Brown-Forman’s advertising plans and pro- 
motional materials were disclosed at that time. The nature 


of the advertising, as shown by the material of record and 
by the ‘‘point of sale’’ exhibits filed with this Court, 
prove beyond any doubt that Brown-Forman is promoting 
and advertising Frost 8/80 as an aged ‘White Whisky’’. 


‘When the characteristics of an aged or stored whisky are 
proposed to be basically changed, such change should be 
made pursuant to a properly adopted standard. It is well 
established that the ‘‘function of filling in the interstices’’ 
of regulatory statutes ‘‘should be performed, as much as 
possible, through this quasi-legislature promulgation of 
rules to be applied in the future.”” NLRB. v. Majestic 
Weaving Co., 355 F.2d 854 (2nd. Cir. 1966), citing, S.Z.C. v. 
Chenery Corp., 332 U.S. 194, 202, 91 L.Ed. 1995 (1947). In 
the instant case the prescribed procedures for creating a 
new standard of identity were not followed and, therefore, 
the actions of the government defendants were arbitrary, 
unreasonable and unlawful. 
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VIL 


THE LOWER COURT ERRONEOUSLY GRANTED 
SUMMARY JUDGMENT 

A. The Davis Statement of Reasons Has No Probative 
Force—The lower court concluded as a matter of law that 
the government defendants had not acted erroneously, arbi- 
trarily, or unlawfully with respect to the issues raised by 
plaintiffs. In reaching this conclusion it cited two inde- 
pendent bases, the first being that such conclusion was re- 
quired solely on the basis of Davis’s Statement of Reasons 
(App. 381). In so deciding the lower court committed re- 
versible error. 


Rule 56(e), which has to do with Summary Judgment, in- 
cludes the following: 


“Supporting and opposing affidavits shall be made 
on personal knowledge, shall set forth such facts as 
would be admissible in evidence, and shall show affirma- 
tively that the affiant is competent to testify to the 
matters stated therein .. .’’. 


The ‘‘Statement of Reasons’? was an unsworn document 
when it was filed on February 2, 1971 (App. 180). On Feb- 
ruary 23, 1971, the government filed an affidavit of Rex D. 
Davis which stated in part: 


“‘Now comes Rex D. Davis, personally known to the 
undersigned officer, who, first being duly sworn, de- 
poses and says: 


“To the best of my knowledge (personal and insti- 
tutional) and belief, all of the contents of my ‘State- 
ment of Reasons’ dated January 29, 1971, are true and 
correct... .”. (App. 330). 


Since the statement was not made on personal knowledge, 
the lower court erred in granting summary judgment based 
on its contents. The affidavit does not seperate the matters 
made on the affiant’s personal knowledge and those made 
because of his ‘‘belief’’ or because of his ‘‘institutional’’ 
knowledge which presumably is thought to be imputed to 
him because of his position. Such a document has no pro- 
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bative force under Rule 56(e), Federal Rules of Civil Pro- 
cedural. F.S. Bowen Electric Co. v. J. D. Hedin Construc- 
tion Co., 114 U.S. App. D.C. 361, 316 F.2d 362 (1963). 


B. Plaintiffs Were Erroneously Denied Their Right to 
Discovery—After the government defendants filed their mo- 
tion for summary judgment it was clear that there were 
genuine issues of material fact with regard to the standard 
of identity issue. The plaintiffs, in order to resolve these 
issues, gave notice that they would take the depositions of 
defendant Davis and the government chemist, Dr. Mathers. 
Plaintiffs also requested production of certain samples of 
whisky from Brown-Forman for the purpose of testing 
(App. 256-257). 


Defendants moved for a protective order which was 
grounded on their position that judicial review was limited 
to a review of the government’s Statement of Reasons 
(App. 258, 264). The lower court erroneously granted the 
motions for protective order and stayed plaintiffs ‘‘from 
resort to any and all forms of discovery pending further 


order of this court”’ (App. 346). 


The lower court’s order unreasonably deprived plaintiffs 
of their right to oppose the government’s position paper as 
permitted by Rule 56(e) : 


“The court may permit affidavits to be supplemented 
or opposed by depositions, answers to interrogatories, 
or further affidavits.”’ 


Since the second independent ground of decision relied 
on by the lower court was that it was required to conduct 
a trial de novo (App. 381-382), the court’s order depriving 
plaintiffs their right to discovery was patently erroneous. 


C. The Lower Court Erroneously Construed its Func- 
tion of Judicial Review—In reaching its conclusion that its 
review function was at an end if it appeared from the 


24 The discovery proceedings was timed so there would be no interference 
with the hearing of the motions for summary judgment. 
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Statement of Reasons furnished by defendant that its 
actions were not arbitrary and capricious as a matter of 
law, the lower court stated (App. 381): 


“‘This premise derives from a recent series of deci- 
sions of the Court of Appeals for the District of Co- 
lumbia Circuit concerned with proper agency-court 
relations. Environmental Defense Fund, Inc. v. Ruck- 
elshaus, No. 23,813, decided January 7, 1971, slip op., 
pp. 18-22; Wellford v. Ruckelshaus, No. 24,434, decided 
January 7, 1971, slip op., pp. 7-8; and Environmental 
Defense Fund v. Hardin, — U.S. App. D.C. —, 428 
F.2d 1093, 1099-1100 (1970).’’ 


Plaintiffs submit that the lower court misconstrued the 
eases cited above. None suggest that judicial review is 
limited to consideration of the administrator’s statement. 
On the contrary, this Court in Environmental Defense Fund 
v. Ruckelshaus held that to protect the public’s interests in 
life, health and liberty from administrative arbitrariness, 
it is necessary to insist on strict judicial scrutiny of ad- 
ministrative actions not only to correct the most egregious 
abuses but also to ensure that the administrative process 
itself will confine and control the exercise of discretion. 


In Wellford v. Ruckelshaus, where this Court held that 
it was particularly appropriate to defer to the adminis- 
trator’s discretion in matters of interim relief, it stated 
that: 


‘‘Nevertheless, the court has an obligation to ensure 
that the administrator has made a reasoned decision, 
which conforms to the legislative language and pur- 
pose. And close scrutiny of administrative action is 
particularly appropriate when the interests at stake 
are not merely economic interests in a license or a rate 
structure, but personal interests in life and health.’’ 


Proper procedure required the lower court to determine 
the factual issues by normal procedures—trial on the 
merits—as was done in Gibson Wine Co. v. Snyder, 90 
U.S. App. D.C. 135, 194 F.2d 329 (1952), and in the 
second Continental case. The procedure to be followed in 
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the instant case was charted by this Court’s decision in 
Seagram v. Dillon, 120 US. App. D.C. 112, 344 F.2d 497 
(1965), where it was held that judicial review under 27 
U.S.C. § 205(e) should consist of a de novo trial. The gov- 
ernment’s petition for reconsideration of this decision was 
summarily denied. 


The necessity for a trial was recently reemphasized in 
Knox Hill Tenant Council v. Washington, —— U.S. App. 
D.C. —— (No. 22781, decided February 4, 1971). There 
the lower court dismissed a complaint on two grounds, 
one being that it failed to state a claim upon which relief 
could be granted. The lower court made findings of fact 
and conclusions of law, basing its findings on affidavits 
submitted by the government. In reversing and holding 
that a trial on the merits was required, this Court said: 


‘What this all amounts to in this context is a resolu- 
tion against appellant of factual issues appearing from 
the papers to be in dispute, and the consequent grant 
of summary judgment to appellees on the merits. That 
is error. 

* s * 

«< .. the affidavits of appellants and NCHA are in 
conflict as to the adequacy of the maintenance pres- 
ently being provided, and these present factual issues 
not properly resolvable except through the adversary 
processes of trial.”’ 


Vit. 


THERE WERE GENUINE ISSUES OF FACT AS TO THE 
STANDARD OF IDENTITY ISSUE 
The lower court’s ‘‘findings of fact’’ consists mainly of 
legal conclusions and summaries of documents. The gen- 
uine issues of material fact which the lower court erro- 
neously resolved or did not mention at all are as follows: 


1. The lower court in referring to the reused cooperage 
storage statement requirement in paragraph 8(d) (iii) of 
its findings of fact said: 


“‘ Accordingly, the then existing regulations improperly 
discriminated against domestic whisky produced at 
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high distillation proof and stored in reused cooper- 
age...” 


Compare that finding, made without benefit of an ad- 
versary proceeding, with the conclusion this Court reached 
in the second Continental case when it was reviewing the 
record of a nine-day trial. This Court noted (a) that a 
difference in the manner of labeling such whisky was 
warranted to aid in preventing consumer deception and 
to notify the consumer of its characteristics; (b) that the 
‘<required label gives a truthful statement of age and of 
manner of storage during the aging period”’, and (3) that 
the required labeling was not unreasonable or arbitrarily 
discriminatory. 


2. Paragraph 10(a) finds as a fact that ‘‘The substance 
of interpretive Revenue Ruling 69-58 was incorporated 
into” the regulations which were revised effective January 
1, 1970 (App. 373-374). This finding is apparently based 
on the unsworn “‘Government Defendants’ Supplement To 
Motion For Summary Judgment”’ (App. 357). 


The affidavit of James Landis flatly contradicts the de- 
fendants’ unsworn supplement and the lower court’s finding 
based. thereon. 


3. Despite the uncontradicted affidavit of James Landis 
which established as a fact that age and storage statements 
have entirely different meanings, the lower court, in para- 
graph 10 of its findings treated those terms as if they 
were synonymous even though its finding 8(d) (iii) at 
Appendix page 371 adopts the distinction. If the lower 
court had not rejected the sworn, uncontradicted affidavit 
of James Landis it would have been compelled to enter 
judgment for the plaintiffs. 


4. The finding is made in paragraph 11(b) that the 
words ‘‘white’? and ‘‘whisky’’ which appear on the label 
of Frost 8/80 are ‘‘entirely separate and apart’’ from 
each other. Plaintiffs’ evidence showed that the label is 
designed and contrived so that ‘‘White’’ and ‘‘Whisky”’ 
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will be read together and, therefore, they are not entirely 
separate and apart. 


5. In paragraph 11(c)(ii), the lower court finds that 
Frost 8/80, after being subjected to the decolorizing 
process, possesses ‘‘the taste, aroma and characteristics 
generally attributed to ‘whisky’.”’ This finding is imma- 
terial because this ease is not concerned with ‘“¢Whisky’’. 
The concern here is with a decolorized aged or stored 
whisky and its taste, aroma and other characteristics at 
the time of bottling. Plaintiffs’ affidavits, as well as Brown- 
Forman’s chemical analysis, showed that Frost 8/80 does 
not have the taste, aroma and other characteristics gen- 
erally attributed to an aged whisky such as it purports 
to be. 


6. Paragraph 11(c) (iii) finds that color is not ‘‘a char- 
acteristic of the class ‘whisky’ as prescribed by 27 C.F.R. 
§5.22(b). When it comes from the still, the ‘whisky’ dis- 
tillate is colorless.”’ 


Since this case is concerned with a whisky aged or stored 
for more than six years; the latter observation concerning 
a raw distillate which has never seen the inside of a barrel 
(let alone been stored in one) has significance only in that 
jt distracts this Court from the real issue—whether color 
is a characteristic of aged whisky? Defendants never un- 
equivocally denied this fact. 


7. Paragraph 11(d) finds that ‘white’? has commonly 
appeared on labels of distilled spirits. This is true but, 
as the plaintiffs established, never on the label of a de- 
colorized aged domestic whisky. The use of the word 
“White” on cordials, liqueurs, and rum as a trade mark 
does not serve to legititimize its use here. * 


8. Paragraph 11(e) finds that the descriptive material 
in the background on the front label, and the statements 


25 For example, Brown-Forman continuously hedges and begs the question 
by stating color is not an essential characteristic of whisky as defined in 27 
CFR 5.22(b) (App. 122, para. 9). 
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“<mellowed in seasoned Oak Barrels’ on the brand label 
and the back label, did not constitute an “‘age’”’ repre- 
sentation within the meaning of the labeling regulations. 


This finding illustrates another contested issue the lower 
court resolved contrary to Rule 56. 


9. Paragraph 11(f) implicitly approved the use of the 
numerals 8/80 on the label of Frost 8/80, which plaintiffs 
contend and defendants deny are equivalent to an 8 year 
old age statement.” 


CONCLUSION 


From the foregoing, plaintiffs respectfully submit that 
the lower court erred in a matter of law when it granted 
summary judgment for defendants. The facts show that 
the certificate of label approval for Frost 8/80 was un- 
lawfully issued and that the government defendants un- 
lawfully established a standard of identity for ‘“White 
Whisky’? without the prescribed notice and hearing. 


Frank H. Strickler 
815 - 15th Street, N.W. 
Washington, D. C. 20005 
Attorney for Appellants 


26 Brown-Forman contended that many of the foregoing issues involved 
genuine issues of material fact (App. 348-351). 
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STATEMENT OF THE ISSUES PRESENTED FOR REVIEW 


1. Whether the District Court properly held that the Alco- 
hol, Tobacco, and Firearms Division of the Internal Revenue 
Service acted within the scope of its authority and discre- 
tion, and in accordance with the Federal Alcohol Adminis- 
tration Act and the regulations thereunder, in issuing the 
certificates of label approval for Brown-Forman’s Frost 
8/80 Whisky. 


2. Whether the District Court properly held that, under 
the current regulations, the inclusion of an age statement 
on the label of a four year old domestic whisky, distilled 
between 160° and 190° proof, and stored in reused cooper- 
age, is optional. 


3. Whether the District Court properly held, in granting 
defendants’ Motion for Summary Judgment on the Com- 
plaint, that there was no genuine issue as to any material 
fact. 


4. Whether the District Court, in the exercise of its dis- 
cretion, properly denied plaintiffs’ Motion for Preliminary 
Injunction. 


The pending case has not previously been before this 
Court. 


IN THE 


United States Court of Appeals 


Nos. 71-1132 & 71-1146 


Scuentey Invustars, Inc., et al., Appellants, 
Vv. 


Hon. Joun B. Connatty, et al., Appellees. 


Appeals From the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLEE BROWN-FORMAN DISTILLERS 
CORPORATION 


COUNTERSTATEMENT OF THE CASE 
A. NATURE OF THE CASE 


This is an action for declaratory judgment and injunctive 
relief brought by the three appellants’ against their com- 
petitor, Brown-Forman Distillers Corporation (hereinafter 
sometimes ‘‘Brown-Forman’’), and the government appel- 


1 Hereinafter sometimes referred to as ‘‘plaintiffs.’’ Such plaintiffs are 
Schenley Industries, Inc., National Distillers and Chemical Corporation, and 
The American Distilling Company. 
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lees? to prevent Brown-Forman from marketing a new 
product, Frost 8/80 Whisky. The matter is before this 
Court not only on plaintiffs’ appeal (No. 71-1146) from 
the final judgment of the United States District Court 
for the District of Columbia (Judge John H. Pratt) 
granting defendants’ motion for summary judgment on 
plaintiffs’ complaint (App. 4, 384-86), but also on a sepa- 
rate appeal (No. 71-1132) from an order of that Court 
(Judge John H. Pratt) denying plaintiffs’ motion for a 
preliminary injunction (App. 3, 299). 


1. Proceedings and Disposition of the Case in the 
District Court 

On December 16, 1970, plaintiffs filed their complaint 
(App. 6-22) against Brown-Forman and the government 
defendants, in which they sought (1) a declaratory judg- 
ment that Rev. Rul. 69-58 and the certificate of label ap- 
proval for Frost 8/80 whisky issued on November 23, 1970 
are invalid, and (2) injunctions whereby the government 
defendants would be directed, preliminarily and perma- 
nently, to annul and suspend both such ruling and such 
certificate of label approval and defendant Brown-Forman 
would be enjoined permanently from using such certificate 

of label approval issued to it for Frost 8/80. (App. 22) 


Plaintiffs filed with their complaint a “‘Motion for Pre- 
liminary Injunction” (App. 23-24) whereby they sought an 
injunction, pending final determination of the action, to 
‘[dJirect the government defendants to suspend the effec- 
tiveness of the label approval’’ and to ‘‘[rJestrain defend- 
ant Brown-Forman from marketing’? Frost 8/80. (App. 
23) Plaintiffs supported their motion with affidavits (App. 


2 Hereinafter sometimes referred to as the ‘‘government defendants. ’” 
Such defendants presently are John B. Connally, Secretary of the Treasury; 
Randolph W. Thrower, Commissioner of Internal Revenue; Donald W. Bacon, 
‘Assistant Commissioner (Compliance) of Internal Revenue; and Rex D. Davis, 
Director of the Alcohol, Tobacco, and Firearms Division of the Internal Rev- 
enue Service. 
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24-107, 136-45) ; the defendants filed affidavits in opposition 
(App. 119-34, 253-55) and the government defendants filed 
a ‘‘Statement of Reasons’? (App. 164-252) certified by the 
Administrator (Rex D. Davis, then Acting Director of the 
Alcohol, Tobacco and Firearms Division of the Internal 
Revenue Service) and setting forth the basis and reasons 
for the challenged agency action. Argument on this motion 
was heard by Judge John H. Pratt of the District Court on 
February 2,1971. At the argument, plaintiffs in open court 
(as well as in a written memorandum filed on the same day) 
withdrew their request for a preliminary injunction against 
Brown-Forman and sought such relief only against the gov- 
ernment defendants. (App. 3) The motion as so modifled 
was denied (App. 3) and the District Court’s order (App. 
299), together with findings of fact and conclusions of law 
(App. 300-12), was entered on February 10, 1971. 


Plaintiffs filed a notice of appeal from that order on Feb- 
ruary 12, 1971 (Appeal No. 71-1132). (App. 3) 


On February 2, 1971, plaintiffs filed a motion for sum- 
mary judgment on the issues raised by the complaint and 
additional affidavits in support of the motion. (App. 135) 
This motion was later modified in open court to request 
only a partial summary judgment. (App. 353) The gov- 
ernment defendants filed a cross-motion for summary judg- 
ment on February 2, 1971 (App. 162-63) and, on February 
22, 1971, Brown-Forman joined in the government defend- 
ants’ motion. (App. 313) 


On February 5, 1971, plaintiffs filed a ‘‘Request for In- 
spection, Copying, Testing and Sampling’’ and a ‘‘Notice 
of Deposition.” (App. 256-57) The government defend- 
ants filed a motion for protective order under Rule 26(c), 
Fed. R. Civ. P. (App. 258-63), in which Brown-Forman 
joined. (App. 264). Argument on the motion was heard 
on February 12, 1971, and the motion was granted at that 
time by Judge Pratt (App. 3); the District Court’s order 
granting defendants’ motion for a protective order and 
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staying plaintiffs from resort to any discovery pending 
further order of the Court was entered on February 16, 
1971. (App. 346) 


On February 23, 1971, the District Court heard argument 
on the parties’ respective motions for summary judgment. 
Prior to the argument, the government defendants filed a 
motion to strike all affidavits filed aliunde the ‘‘Statement 
of Reasons’’ certified by the Administrator’ (App. 345) 
On the basis of a consideration of all papers on file (includ- 
ing all affidavits filed by the parties), Judge Pratt held, 
with reference to the issues raised by the complaint, that 
there was no genuine issue as to any material fact and that 
defendants were entitled to judgment as a matter of law. 
Accordingly, he granted the defendants’ motion for sum- 
mary judgment, and denied plaintiffs’ motion for partial 
summary judgment; at the same time, he denied the gov- 
ernment defendants’ motion to strike the affidavits filed 
aliunde the ‘Statement of Reasons.’’ (App. 4-5, 356) 


After the Court had so granted the defendants’ motion 
for summary judgment, plaintiffs orally moved for an in- 
junction pending appeal, and that motion was denied. 
(App. 5) 

On February 26, 1971, an order was entered denying 
plaintiffs’ motion for partial summary judgment, granting 
defendants’ motion for summary judgment on the com- 
plaint, and dismissing plaintiffs’ complaint. (App. 384-86)* 
Findings of fact and conclusions of law were filed therewith. 
(App. 365-83) On the same day, plaintiffs filed a notice 
of appeal from the final judgment (Appeal No. 71-1146). 


(App. 5) 


3 Brown-Forman filed, with its answer, 2 counterclaim (App. 114-17) alleging 
violations by plaintiffs of the antitrust laws and seeking treble damages and 
injunctive relief under such laws. The District Court’s final judgment and 
order on plaintiffs’ complaint severs that counterclaim and orders a separate 
trial thereon, in accordance with Rules 13(i) and 42(b), Fed. R. Civ. P. 
Accordingly, that counterclaim remains pending in the District Court and 
is not involved in these appeals. 
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2. Proceedings in This Court 


On February 26, 1971, plaintiffs filed in this Court a mo- 
tion for injunction pending appeal. After hearing argu- 
ment on March 11, 1971, this Court denied the motion by 
order entered March 16, 1971. 


On March 10, 1971, plaintiffs filed a motion to consolidate 
their two appeals (Nos. 71-1132 and 71-1146) and the mo- 
tion was granted on March 12, 1971. 


B. STATUTES AND REGULATIONS 


The statutory provision involved is Section 5 of the Fed- 
eral Alcohol Administration Act (27 U.S.C. Section 205). 
The regulations involved are issued thereunder by the In- 
ternal Revenue Service and relate to the labeling of dis- 
tilled spirits: 27 C-F.R. Sections 5.11, 5.22, 5.31, 5.32, 5.35, 
5.40 and 5.55, as revised by T.D. 7020, 1970-5 LR.B. 31, 
effective February 1, 1970, and Section 5.39(a), prior to 
such revision. These provisions are set forth in the Ad- 
dendum, Part A. (pp. 1a-12a, infra). 


C. STATEMENT OF FACTS 
1, The Statute 


The labeling of distilled spirits (both imported and do- 
mestic), including whisky, sold or shipped in interstate 
commerce is subject to the provisions of the Federal Alco- 
hol Administration Act, enacted in 1935. Section 5(e) of 
the Act requires that whisky and other distilled spirits be 
labeled in conformity with regulations (to be issued by the 
Secretary of the Treasury), which, among other things, 
will prohibit deception of the consumer and adequately in- 
form him as to the identity and quality of the product. 
The agency now designated as the Alcohol, Tobacco and 
Firearms Division (“‘ATFD’’) of the Internal Revenue 
Service, and now headed by the ‘‘Director”’ of such Divi- 
sion, has been responsible since 1935 for administering and 
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interpreting the regulations issued under the Act. (App. 
366)* 


2. Labeling Requirements for Whisky 


Section 5.55 of the regulations prohibits the bottling or 
removal from a plant of any distilled spirits unless the 
proprietor possesses a certificate of label approval from 
ATFD for the labels on the bottle. Section 5.32 requires 
that such labels bear certain mandatory information and 
permits them to bear certain additional, optional informa- 
tion. 


Section 5.22 defines twelve ‘“‘classes”’ of distilled spirits, 
and in certain instances, ‘‘types’’ within a particular class. 
The various ‘‘classes’’ and “‘types’’ are referred to collec- 
tively as ‘‘standards of identity.”? Sections 5.32(a) and 
5.35(a) require that the label of any product bear (among 
other things) the ‘‘class”’ designation and the ‘‘type’’ des- 
ignation, if one exists and if the labeled product falls within 


that standard of identity. 


One such ‘‘class’’ designation is ‘‘whisky,”’ which is de- 
fined as follows (§ 5.22(b)): 


“¢ ‘Whisky’ is an alcoholic distillate from a fermented 
mash of grain produced at less than 190° proof in such 
manner that the distillate possesses the taste, aroma, 
and characteristics generally attributed to whisky, 
stored in oak containers (except that corn whisky need 
not be so stored), and bottled at not less than 80° proof, 
and also includes mixtures of such distillates for which 
no specific standards of identity are prescribed.”’ 


The same provision of the regulations also defines various 
“‘types’”’ of whisky (such as bourbon, rye, straight, blended, 
Scotch, Irish, Canadian, ete.), but there is no ‘‘type’’ des- 
ignation currently in effect which includes a whisky dis- 


4The agency was originally known as the Federal Alcohol Administration 
and was a separate agency within the Treasury Department until 1940, when 
it became part of the Internal Revenue Service. 
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tilled in the United States at between 160° and 190° proof.’ 
Consequently, under the regulations, a whisky so distilled 
must be labeled ‘‘whisky,’’ without any ‘‘type’’ designa- 
tion.® 


The regulations also provide rules for ‘‘age statements’’ 
on labels, 2.e., statements of the specific age of the contents. 
‘Age’? is defined as follows (§ 5.11): 

“‘Age. The period during which, after distillation 
and before bottling, distilled spirits have been stored 
in oak containers. ‘Age’ for bourbon whisky, rye 
whisky, wheat whisky, malt whisky, or rye malt whisky, 
and straight whiskies other than straight corn whisky, 
means the period the whisky has been stored in charred 
new oak containers.’’ 


Section 5.32 requires, on either the ‘‘brand’’ label or a 
‘thack’? label, a ‘‘statement of age or age and percentage, 
when required, in accordance with § 5.40.” Section 5.40(a), 
entitled ‘‘Statements of age and percentage for whisky,”’ 


provides that ‘‘statements of age’’ are optional for certain 
specified straight whiskies and for domestic and foreign 
whisky which is four years or more old. For ‘‘all other 
whiskies,”’ an age statement is required. For most such 
whiskies, the age statement is merely in terms of ‘‘years 
old’? (commonly referred to as a ‘‘conventional age state- 
ment’’). However, in the case of domestic whisky stored 


5 Domestic whiskies such as bourbon and rye are, by definition, distilled at 
less than 160° proof. Canadian and Scotch whiskies are distilled between 
160° and 190° proof (App. 123), but these types must, by definition, be 
manufactured in Canada and Scotland, respectively. ‘‘Light whisky,’’ dis- 
cussed below (p. 8), is whisky produced in the United States between 160° 
and 190° proof, but this type designation is not currently in effect. 


6It is not unusual for a product to fall within the ‘‘class’’ of ‘‘whisky’’ 
but not within one of the specified ‘‘types,’’ Examples include the so-called 
Tennessee whiskies (such as ‘‘Jack Daniel’s No, 7 Brand Quality Tennessee 
Whiskey,’’ produced by a Brown-Forman subsidiary, and ‘‘George Dickel 
Tennessee Sour Mash Whisky Old No. 8 Brand,’’ produced by Schenley). 


7 Statements of ‘‘percentage’’ relate to the relative percentages of various 
types of spirits in blends and, since Frost 8/80 is not a blend, the provisions 
with reference to percentage statements are not involved here. 
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in reused cooperage (i.¢., barrels which have been used 
previously), the regulations state that, <¢[n]otwithstand- 
ing’’ the prior provisions specifying various age and per- 
centage statements, the age statement is to be in the form, 

years in reused cooperage,’’ in lieu of the 
statement ‘‘ years old.’”’® The regulation then pro- 
vides that an optional age statement (when used) is to be 
in the same form as the required age statement. 


3. “Light Whisky” 
Beginning on September 18, 1967, hearings were held by 
ATFD on a proposal to amend the then current regulations 
d of identity for domestic whisky 
proof but at 
and to 


368-72) However, 

tion ‘‘light whisky’’ 

before January 26, 1 

until July 1, 1972. For do 

160° and 190° proof before 

reused cooperage, the then outs 
continued in effect. (App. 234, 372) 


4. Rev. Rul. 69-58 


On February 13, 1968, Publicker Industries, Inc. (‘‘Pub- 
licker’’) requested ATFD to rule whether, under the then 
existing regulations, it was required to include an “age 


8 Although Scotch and Canadian whiskies are generally stored in reused 
cooperage, they are exempt from this provision which applies only to ‘‘whisky 
produced in the United States.’’ 
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statement’’ on the label of domestic whisky which was dis- 
tilled between 160° and 190° proof prior to January 26, 
1968, and aged in reused cooperage for a period of more 
than four years, in view of the provision of the regulations 
making age statements optional for whisky more than four 
years old. (App. 187-88) 


The question raised by Publicker was referred by ATFD 
to the Office of the Chief Counsel, Internal Revenue Service, 
and, on March 21, 1968, the Director of the Alcohol and 
Tobacco Tax Legal Division of that Office rendered an 
opinion that an age statement on the label for such whisky 
is optional under the regulations. (App. 189-90, 372) The 
then Director of ATFD thereupon issued to Publicker a 
letter ruling dated April 18, 1968 to the effect that ‘‘a 
whisky distilled in the United States which is not of an 
American type would not be required to be labeled with 
the special form of age statement applicable to such whisky 
if it has been stored for 4 years or more in reused cooper- 
age,’’® but, if any age statement is made, it must be in the 
form prescribed in the regulations for whisky stored in 
reused cooperage. (App. 191-92, 373) 


The position taken in the ruling became known in the 
industry, and protests to it were thereafter made to ATF'D 
during the period from May to July, 1968. (App. 193-203, 
373) After careful consideration, ATFD found these ob- 
jections to be without merit. (App. 170-71, 373) The 
substance of the letter ruling issued to Publicker was there- 
after published on February 10, 1969 in the Internal 
Revenue Bulletin as Rev. Rul. 69-58, 1969-1 C.B. 358. 
(App. 213, 373) 


9 At the time of issuance of this opinion and of the Revenue Ruling, the 
regulations (§5.21(b)) referred to certain types of whisky as ‘‘American’’ 
type. All American type whiskies were distilled in the United States at less 
than 160° proof, and it became common to refer to all other whisky as ‘‘non- 
American type.’’ 
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5. Adoption of the Current Regulations Here Involved 


On January 23, 1969, almost a year after issuance of the 
Publicker ruling, the Internal Revenue Service published 
a notice of hearing, 34 Fed. Reg. 1040 (App. 360-61, 373- 
74), concerning various proposed changes in the regulations 
and a proposed complete revision and reissuance of the 
regulations relating to the labeling and advertising of dis- 
tilled spirits. The notice stated that the hearing, which was 
scheduled to begin on April 1, 1969 (after issuance of Rev. 
Rul. 69-58), would ‘‘afford interested parties an oppor- 
tunity to comment on editorial, conforming and clarifying 
changes’”’ effected by the proposed regulations. Among 
the provisions so revised (by changes in language and 
organization) was Section 5.39, renumbered as 5.40, 
entitled ‘‘Statements of age and percentage.”’ The notice 
also contained a proposal to make age statements optional 
for blends containing neutral spirits and stated, in con- 
nection therewith, that (App. 360, 374): 

“‘Gurrently, statements of age are optional for domestic 
or foreign whiskies, whether or not mixed or blended 
(but containing no neutral spirts), all of which are 
4 years or more old.” 


After the hearings, the regulations were revised and 
reissued in their current form by T-D. 7020, 1970-5 ILR.B. 
31. (App. 362-64) The proposal to extend the optional 
age statement rule to blends containing neutral spirits was 
adopted and the Treasury Decision repeated the statement 
in the notice that, under the superseded regulations, ‘‘age 
statements [were] optional in the case of domestic or 
foreign whiskies, whether or not mixed or blended (but 
containing no neutral spirits) all of which are 4 years or 
more old.”? (App. 364, 375) 


6. Label Approval for Frost 8/80 Whisky 


Subsequent to the publication of Rev. Rul. 69-58, Brown 
Forman developed a new product, consisting of whisky 
which has been distilled between 160° and 190° proof, stored 


il 


in reused cooperage for more than four years, and treated 
to reduce the tannins and related astringent compounds 
without materially affecting the more pleasant tasting con- 
geners (chemical compounds) in the mature whisky. (App. 
121) The treatment results in a white (colorless) product 
retaining the distinctive taste and aroma of whisky. (App. 
122, 176, 236) Brown-Forman named the product Frost 
8/80 and proposed to describe it as ‘‘dry white.”’ 


Prior to Brown-Forman’s request for approval of a 
label describing Frost 8/80 as ‘‘dry white,’? two other 
distillers (L. J. McGuinness and Co., Ltd. and Heublein, 
Inc.) sought to determine (one by letter and one by tele- 
phone) ATFD’s position as to the use of ‘‘white’’ on a 
label for whisky. (App. 172-73, 333-36) They were in- 
formed that ‘‘white’’ could not appear on the label as 
part of the whisky designation, but that white could appear 
on the label, as a descriptive term, separate and apart from 
the whisky designation (as the word ‘‘white’’ appears on 


various labels for rum). (App. 173, 337-38). 


ATFD took the same position as to the use of the word 
‘twhite’? when Brown-Forman sought approval for the 
Frost 8/80 labels and, after a series of conferences and 
after samples of the product had been submitted, ATFD 
approved, on November 23, 1970 and on December 7, 1970, 
labels using the name ‘‘Frost 8/80,’’ designating the prod- 
uct (at the bottom of the label) as ‘‘whisky,’’ describing 
it (at the top of the label and in smaller letters) as ‘‘dry 
white,’’ and stating, inconspicuously, that it has been ‘‘mel- 
lowed in seasoned oak barrels.’’!° The labels do not con- 
tain any statement of age.” 


10 The only certificate of label approval referred to in the complaint is the 
one issued on November 23, 1970. The label approved on December 7, 1970, 
which is the one which Brown-Forman is using, is substantially the same. 


11 Copies of the labels appear as Part B of the Addendum to this brief 
(p. 134, infra). 
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7. Rejection by the Administrator of Plaintiffs’ Objections to 
the Label Approval 


Plaintiffs, as well as other persons, submitted oral and 
written objections to such label approvals (App. 174, 214- 
30), both before and after ATFD issued them to Brown- 
Forman. ATFD considered and rejected the objections. 
(App.175) The objections made to, and rejected by, ATFD 
were (App. 174-75): (1) a standard of identity for a new 
‘type’? of whisky had been established without notice and 
hearing; (2) Frost 8/80 is not ‘“whisky”’ because the color 
has been removed; (3) the use of the word ‘‘white’’ would 
lead to consumer deception; (4) the label should contain 
a ‘reused cooperage statement”; (5) ‘‘mellowed in sea- 
soned oak barrels’’ is an age representation ; (6) the num- 
bers ‘8/80’? indicate that the whisky is 8 years old; and 
(7) the product is given an advantage over ‘light whisky,”’ 
which cannot be marketed until July 1, 1972. These objec- 
tions were rejected by ATFD for the following reasons 
(App. 175-78, 376-78) : 


1. Frost 8/80 was entitled to—and required to be given 
—_the ‘class’? designation ‘‘whisky”’ under Section 5.22(b) 
of the regulations. It had been distilled as ‘‘whisky’’ at 
over 160° proof, and under 190° proof, and did not qualify 
as any of the specific ‘‘types”’ of ‘‘whisky”’ defined in the 
regulations. Hence, +t could not bear any ‘‘type’’ designa- 
tion. ATFD took into account that the use of descriptive 
words such as ‘‘white”’ or ‘‘dry white’’ on a label, apart 
from the ‘“‘whisky’’ designation, does not indicate a stand- 
ard of identity, since it is common to use such adjectives 
to describe alcoholic beverages. 


2, The samples of the product after treatment for bot- 
tling, submitted to ATED by Brown-Forman, were deter- 
mined by the National Office Laboratory of the Internal 
Revenue Service to possess the taste, aroma, and charac- 


teristics generally attributed to ‘‘whisky.’? In this con- 


nection, the laboratory considered reliable (by reason of 
previous experience) the chemical analysis submitted by 


13 


Brown-Forman, and subjected the samples to organoleptic 
(taste and olfactory) tests. ATFD further determined that 
Brown-Forman’s treatment, resulting in the final product 
being colorless, did not affect its classification as whisky. 
The ATFD does not deem color to be a characteristic of 
the class ‘““whisky.”? When it comes from the still, all 
‘“‘whisky”’ distillate is colorless. The ‘‘type’’ known as 
‘‘eorn whisky’’ is marketed as colorless as it comes from 
the still. Some domestic whiskies and most imported whis- 
kies (Canadian and Scotch) which are distilled at relatively 
high proof and stored in reused cooperage derive rela- 
tively little color from the wood in the reused cooperage. 
The color in imported whiskies is generally derived from 
some coloring material such as caramel (burnt sugar), 
added at time of bottling. Much of the color in American 
blended whisky is also derived from coloring materials. 


3. ATFD considered that the word ‘‘white’’ is an ap- 
propriate descriptive term for the colorless whisky bottled 
by Brown-Forman, and in no way deceptive to the con- 


sumer? ATFD also stated that ‘by definition, whisky 
is entitled to be so named after it has been distilled and 
placed in oak containers,”’ and at that time, ‘‘it is color- 
less.”? It also considered, in reaching its conclusion, the 
fact that, under the regulations (§ 5.23(a) (2)), ‘‘ [eJoloring 
materials such as caramel, fruit juices, or wine may be 
added to immature whiskies or to blends of whisky and 
neutral spirits,’’ and that such a ‘‘practice is not deemed 
deceptive to the consumer.”’ 


4. ATFD considered that the issue of whether a reused 
cooperage statement was required had been resolved by 
Rev. Rul. 69-58. 


12 The term ‘‘white goods’’ is commonly used in the distilled spirits indus- 
try to describe such colorless products as gin, vodka, and Tequila. The de- 
seriptive term ‘‘white’’ has also commonly appeared on labels for many 
colorless distilled spirits, such as rum, creme de menthe, and creme de cacao. 
(App. 176) 
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5. ATFD determined that the inconspicuous descriptive 
statement ‘‘mellowed in seasoned oak barrels’’ is per- 
mitted by the regulations. Under Section 5.40(e) (2), the 
labels of ‘‘whiskies’”’ which are “not required to bear a 
statement of age’’ are permitted to ‘“‘eontain general in- 
conspicuous age, maturity or similar representations”’ 
which are not considered to be “‘age statements’? within 
the meaning of the regulations. 


6. ATFD determined that nothing in the regulations pro- 
hibits use of the numbers ‘‘8/80”’ in the name of the whisky 
and noted that ‘‘it is not unusual for numbers to be used 
on the labels of alcoholic beverages without such numbers 
being indicative of the age of the product.”? The Director’s 
statement gives various examples of labels, including three 
used by plaintiff Schenley, which contain, as part of the 
brand name, numbers which do not state the age of the 
product. 


7. Finally, ATFD found that the Frost 8/80 label ap- 
proval would not give this product an advantage over the 
new “‘type’’? of whisky designated ‘‘light whisky,’’ which 
cannot be marketed until July 1, 1972, since all members 
of the distilled spirits industry are free now to market 
their own brand of whisky such as described in Rev. Rul. 
69-58 and such whisky distilled before January 26, 1968 
can ‘‘never be marketed as ‘light whisky’ ”’ (and thus may 
never bear the conventional age statement which ‘‘light 
whisky’’ will be permitted to bear). : 


In addition, the Director in his statement expressed 
ATFD’s position on the objection (not presented to ATFD 
but raised by plaintiffs in this action) that the Brown- 
Forman product, which is colorless, is not in fact ‘‘white.’’ 
The Director found this argument to be “‘eompletely with- 
out merit,’? since the distilled spirits industry ‘thas long 
used the word ‘white’ to describe colorless products,”’ and 
it would surprise the consumer “to find a distilled spirits 
product described as ‘white’ to be the color of milk.” 
(App. 179, 379) 
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ARGUMENT 


In this action, three distillers seek to enjoin the pro- 
duction and marketing by their competitor, Brown-For- 
man, of a whisky bearing the brand name ‘‘Frost 8/80,”’ 
for which Brown-Forman complied with all statutory and 
regulatory requirements, including the requisite govern- 
mental approval of the labels on the bottle. They have 
explained their purpose (at various stages of the proceed- 
ing) to be the protection of their investment in ‘‘light 
whisky,’’ * the avoidance of consumer deception, and the 
prevention of violations of the law (which would result if 
the whisky were not properly labeled).** Their arguments 
are completely without merit and their sole motive, we sub- 
mit, is to prevent competition from this new product. 


We shall demonstrate below that ATFD considered and 
correctly rejected plaintiffs’ arguments; that the actions 
of ATFD in approving the labels for Frost 8/80 are sup- 
ported by law, precedent, and logic; and that the District 


Court’s decision, both on the merits and the procedure, 
is correct and should be affirmed. 


L 


THE COURTS’ FUNCTION IN THIS LITIGATION IS LIMITED TO 
DETERMINING WHETHER THE ADMINISTRATIVE ACTION 
APPROVING THE FROST 8/80 LABEL WAS ARBITRARY OR 
CAPRICIOUS 


As the District Court held, judicial review of adminis- 
trative action of the type here involved in granting the 
label approvals for Frost 8/80 is limited to a considera- 
tion of the administrator’s statement of the basis for his 
decision and the supporting administrative record ma- 


13 Complaint, Paragraph 43 (App, 21). 


14 £.g., Plaintiffs’ Reply Memorandum to Defendants’ Opposition to Motion 
for Preliminary Injunction, p. 2. 


15 Counsel for plaintiffs so stated on March 11, 1971 during the oral argu- 
ment before this Court on plaintiffs’ motion for an injunction pending appeal. 
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terial,?* all of which was furnished here in the form of a 
Statement of the Acting Director of ATFD and support- 
ing exhibits. (App. 164-252) 


In reviewing such record, the Court’s function is to de- 
termine whether the administrator’s action is arbitrary or 
capricious. If the Court finds that he has acted reason- 
ably, within the scope of his authority, his determination 
must be sustained.” It is not the Court’s function to go 
beyond that determination, and substitute its judgment for 
that of the administrator, acting within the area of his 
assigned competence.”® 


The brief of the government appellees fully sets forth 
and develops the authorities which so circumseribe the 
scope of judicial review. We adopt the position and ar- 
guments there stated, but we shall not repeat them here. 
Instead, we shall demonstrate that ATFD acted in accord- 
ance with the statute and regulations and that its actions 
and decisions must be sustained by the courts, regard- 


less of the scope of judicial review.” 


16 Environmental Defense Fund, Inc. Vv. Buckelshaus, No. 23,813, decided 
January 7, 1971, slip op., PP- 18-22; Wellford v. Ruckelshaus, No. 24,434, de- 
cided January 7, 1971, slip op., pp- 7-85 and Environmental Defense Fund, 
Ine, V. Hardin, 138 U.S. App. D.C. 391, 397-398, 428 F. 2a 1093, 1099-1100 
(1970). 


1tNader v. Federal Aviation Administration, No. 24,616, decided March 
4, 1971. 


18 Federal Security Administrator v- Quaker Oats Co., 318 U.S. 218, 233 
(1943) ; Mitchel v. Budd, 350 U.S. 473, 480 (1956); ‘Air Line Pilots Ass’n., 
Int’l. v. Quesada, 276 F. 2d 892, 898 (2d Cir. 1960). 


19 Ag a second and alternative basis for its decision, the District Court con- 
cluded that the entire record before it ‘‘indisputedly establishes that the 
ATED acted rationally here within the proper bounds of its authority.’’ 
(App. 382) 
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I 


THE ADMINISTRATOR CORRECTLY HELD THAT THE FROST 
8/80 LABEL NEED NOT CONTAIN A REUSED COOPERAGE 
AGE STATEMENT 


A. Rev. Rul. 69-58 Is a Proper Interpretation of the Regulation 
and Was Validly Adopted and Issued 


On April 18, 1968, the Director of ATFD advised Pub- 
licker Industries, Inc., in a private ruling letter, that, un- 
der the existing regulations, the label for domestic whisky, 
distilled between 160° and 190° proof, stored in reused 
cooperage, and more than 4 years old, need not bear an 
age statement. This question had not been raised pre- 
viously (App. 207-08) and, before issuance of the ruling, 
the Director of ATFD obtained a legal opinion on the 
question from the Office of the Chief Counsel of the In- 
ternal Revenue Service. The ruling as issued is based on 
that legal opinion. Thereafter, the letter ruling was cir- 
culated in the industry and arguments, including those made 
by plaintiffs, were presented to ATFD in an attempt to 
obtain a reversal of ATFD’s interpretation of the regu- 
lation. These arguments were considered and rejected 
(App. 170-71), and the substance of the opinion stated to 
Publicker was published on February 10, 1969 in the In- 
ternal Revenue Bulletin as Rev. Rul. 69-58. 


1, The Interpretation of the Regulation Set Forth in the Ruling 
Must Be Upheld Unless Plainly Erroneous or Inconsistent With 


the Regulation 
It is well established that such an administrative inter- 
pretation of a regulation will be upheld unless it is plainly 
erroneous or inconsistent with such regulation. The lead- 
ing case is Bowles v. Seminole Rock Co., 325 U.S. 410, 413- 
14 (1945), where the Court stated: 


“‘Since this [case] involves an interpretation of an 
administrative regulation a Court must necessarily look 
to the administrative construction of the regulation if 
the meaning of the words used is in doubt. The in- 
tention of Congress or the principles of the Constitu- 
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tion in some situations may be relevant in the first 
instance in choosing between various constructions. 
But the ultimate criterion is the administrate inter- 
pretation, which becomes of controlling weight unless 
it is plainly erroneous or inconsistent with regula- 
tion.’? (Emphasis supplied) 


This rule has been followed and applied in numerous re- 
cent decisions by the Supreme Court 20 and this Court.” 


2. The Conclusion Reached in Rev. Rul 69-58 Is Consistent with. 
and in Fact Compelled by, the Regulation 


An analysis of the regulation will demonstrate not only 
that Rev. Rul. 69-58 is consistent therewith and not clearly 
erroneous, but that it is in fact compelled by the clear lan- 
guage of the regulation and all rules of logic. 


At the time of issuance of the ruling, Section 5.39 of the 
regulations, entitled ‘‘Statements of age and percentage,”’ 
provided, in Paragraph (a), entitled ‘‘Statements of age 
and percentage for whisky,’’? that certain specified age 
statements were required on whisky, except in the case 
of “straight whisky”’ bottled under the Bottling in Bond 
Act and “foreign or domestic whisky (whether or not 
mixed or blended but containing no neutral spirits) all of 
which is four years or more old’’; for such whisky, ‘‘state- 
ments of age’’ are ‘‘optional.’””* For most whiskies, the 


20 E.g., United States v. City of Chicago, 400 U.S. 8, 10 (1970); Immigra- 
tion Service v. Stanisic, 395 US. 62, 72 (1969) ; Thorpe v- Housing Authority 
of the City of Durham, 393 U.S. 268, 276 (1969); Udall v. Tallman, 380 U.S. 
1, 16-17 (1965). 


21 E.g., Gulf Oil Corp. v. Hickel, — U.S. App. D.C. —, 435 F. 2d 440, 
444-45 (1970); Cedar Rapids Television Co. v. Federal Communications Com- 
mission, 128 U.S. App. D.C. 270, 272, 387 F. 2d 228, 230 (1967) ; Robertson 
v. Udall, 121 U.S. App. D.C. 218, 221, 349 F. 2d 195, 198 (1965); Pancoastal 
Petroleum, Ltd, v. Udall, 121 U.S. App. D.C. 193, 195, 348 F. 2d 805, 807 
(1965) ; Southwestern Petroleum Corp. v. Udall, 117 U.S. App. D.C. 60, 62, 325 
F. 24 633, 635 (1963) ; Wright v. Paine, 110 U.S. App. D.C. 100, 102, 289 F. 2d 
766, 768 (1961). 


22 Section 5.39(a), as in effect in 1968, is set forth in its entirety in 
Part A of the Addendum, pp. 9a-l2a, infra. 
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age statement specified is ‘‘—— years old’? (commonly 
referred to as a ‘‘conventional’’ age statement). 


Since the whisky in question is domestic whisky which 
is more than four years old and since it contains no 
neutral spirits, it is perfectly clear that, under these pro- 
visions standing alone, an age statement would be optional. 
The issue arises because of the further provision of Sec- 
tion 5.39(a) that: 


‘‘Notwithstanding the foregoing provisions of this 
paragraph, in the case of whisky (as defined in § 5.21 
(b), Class 2), produced in the United States on and 
after March 1, 1938, and stored in reused cooperage, 
there shall be stated in lieu of the words ‘* * * is ... 
(years and/or months) old’, the words ‘#* * stored . 
(years and/or months) in reused cooperage’, and in 
lieu of the words ‘* * * (years and/or months) or 
more old’, the words ‘© ** Stored . (years and/or 
months) or more in reused cooperage’. 7? (Emphasis 
supplied.) 


Rev. Rul. 69-58 interpreted this provision to mean that, 
when an age statement appears on reused cooperage whisky 
(whether mandatory or optional under the rules set forth 
above), that statement must be in the form specified, rather 
than the conventional form of ‘‘.. . years old’’ (or a varia- 
tion thereof); however, since the reused cooperage state- 
ment is required only ‘‘in lieu of’’ the conventional age 
statement, such alternative is not required where no age 
statement is required or used. 


The reasoning of the ruling may be summarized as 
follows: 


(1) The ‘‘age statement’’ for most whisky, other 
than domestic whisky stored in reused cooperage, is 
sc... years old.”’ 


(2) For domestic whisky stored in reused cooperage, 
the ‘‘age statement”’ is, ‘‘in lieu of’’ the words ‘*... 


20 


years old,”’ the period of storage in reused oak con- 
tainers: ‘‘stored ... years in reused cooperage.”” 

(3) However, age statements are optional for any 
domestic or foreign whisky, all of which is more than 
4 years old. 


The ruling merely holds that the option granted by (3) 
to omit an age statement applies to the age statement de- 
scribed in (2), as well as to the age statement described in 
(1), whereas plaintiffs contend that it can apply only to 
the age statement described in (1). 


There can be no rational basis for contending, as plain- 
tiffs do, that an unqualified exemption from the require- 
ment that a label contain an age statement applies to one 
form of such statement, but not to an alternative form 
which is prescribed, in certain cases, in liew of the first 
statement. 


Moreover, the interpretation adopted by the ruling is 


compelled by the rationale of Treasury Decision 5617, 1948- 
1 CB. 194, which amended the regulations to allow the 
option to omit an age statement from the label of four year 
old whisky. The stated purpose of the amendment was to 
authorize ‘‘the omission of age statements from the labels 
of whiskies four years or more old and to require an age 
statement to appear on the labels of all whiskies in whole or 
in part less than four years old, regardless of the country 
of origin.”? Thus, the purpose and effect of the amend- 
ment was to put all foreign and domestic whiskies in an 
equal competitive position with regard to the requirement 
for making age statements. Prior to that time, there had 
been an option to omit an age statement from labels of 
foreign (Scotch, Trish, and Canadian) whiskies (many of 
which are stored in reused cooperage), but not from the 
labels of domestic whiskies. Obviously, the goal of elimi- 
nating discrimination between foreign and domestic whisky 
required establishing the option to omit the age statement 
for all, not just some, domestic whisky which is four years 
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old, and the statement of the reasons gives no suggestion 
that any type of whisky is excluded from the option.* 


3. The Plaintiffs’ Arguments Attacking Rev. Rul. 69-58 Are Without 
Merit or Foundation 

In presenting their arguments, plaintiffs rely heavily 
(Br. 11-12, 16, 29, 30, 31, 36, 47) on affidavits executed by 
James H. Landis (App. 27-41, 146-61), formerly an em- 
ployee of ATFD. We must, initially, state our objections 
to consideration of Mr. Landis’ affidavits, and our definite 
exception to plaintiffs’ repeated statement (Br. 29, 36, 47) 
that his affidavits are ‘‘uncontradicted.”’ 


Mr. Landis was employed by ATFD from April, 1946 
until November, 1968. (App. 28) Since November, 1968, 
he has been employed by one of the plaintiffs (National 
Distillers and Chemical Corporation) and is concerned 
‘“‘with regulatory and legislative matters in Washington.”’ 
(App. 29) His affidavits do not disclose his title or posi- 
tion while at ATFD, and the only indication of his duties 
is the statement (App. 28) that in June, 1965, he became 
chairman of a committee which was to ‘‘reappraise’’ the 
existing regulations. Obviously, he had no authority to 
make decisions with reference to the content or interpre- 
tation of the regulations, which are adopted by the Com- 
missioner of Internal Revenue, with the approval of the 
Secretary of the Treasury, and which are administered by 
the Director of ATFD. At most, he was a draftsman. Mr. 
Landis does not represent that he personally participated 
in the matters involved in this action, and, regardless of 
his participation, the statements of a former government 


23 Plaintiffs argue (Br. 29) that the amendment does not apply because there 
is nothing specifically stated which makes the option applicable to whisky 
stored in reused cooperage. There is nothing, in fact, that refers to any type 
or other category of whisky, and it would be just as logical to argue that the 
amendment does not apply, for example, to bourbon whisky or ‘‘Tennessee”’ 
whisky (such as Jack Daniel’s or George Dickel). The flat statement in the 
Treasury Decision that the option applies to ‘¢whiskies four years or more 
old’? can reasonably mean only that it applies to all whiskies four years or 
more old. 


22 


employee cannot constitute probative evidence as to the 
meaning of Treasury regulations, the administrative intent 
in adopting the regulations, or the meaning of interpreta- 
tive rulings, especially when that ex-government employee 
is now employed by a party to an action attempting to 
overthrow an administrative interpretation believed to be 
contrary to the interest of that employer. 


Wholly apart from the question of his qualifications, 
his affidavits are in such form that they cannot constitute 
competent evidence. Mr. Landis, who does not purport to 
be an attorney, dwells at such length on his opinions as to 
the interpretation of the regulations that his affidavits may 
fairly be characterized as briefs or legal memoranda. 
Moreover, he freely expresses facts and opinions as to 
actions taken by ATFD after he left the agency (e.9., App. 
157-58), of which he cannot possibly have personal knowl- 
edge, and he makes statements admittedly based on infor- 
mation and belief (e.g., App. 159-60, 160-61). His affidavits 
are of no probative value and should be disregarded.* 


a. The Word “Notwithstanding” in the Regulation Does 
Not Have the Effect Plaintiffs Urge. 


Appellants attack the ruling on the basis that the regula- 
tion is ‘“‘not ambiguous’’ (Br. 15), relying solely on the 


language that the reused cooperage provision applies, ‘‘Not 


24 See, for example, his stated ‘‘opinion’’ that Rev. Rul. 69-58 ‘‘is an in- 
correct interpretation’’ of the regulations. (App. 37, 156) 


25In arguing that the ruling is invalid, plaintiffs (Br. 16 et. seq.) also 
quote and rely on a document (App. 57-82) dated September 13, 1967, pre- 
pared by John W. Coggins (Director of the Alcohol and Tobacco Tax Legal 
Division, of the Chief Counsel’s Office of the Internal Revenue Service), and 
entitled ‘‘History of the Reused Cooperage Controversy in the Labeling of 
Domestic Whisky.’? A study of that document will disclose that it does not 
support plaintiffs’ position and that it is not in any way inconsistent with 
Rev. Rul. 69-58. That there is no inconsistency is also apparent from the 
fact that the author of this ‘‘History,’’ John ‘W. Coggins, is the same in- 
dividual who, six months later, rendered the legal opinion (App. 189-90) on 
which Rev. Rul. 69-58 is based. 
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withstanding the foregoing provisions of this paragraph 
....’’ It is obvious that these words mean that, notwith- 
standing the provisions specifying the various forms of 
the conventional age statement of ‘‘ years old’’ for 
specified whiskies and blends of whiskies, the ‘‘reused 
cooperage’’ form of age statement is to be used when the 
whisky has been stored in reused barrels. The word ‘‘not- 
withstanding’’ does not affect the fact that the regulation 
clearly states that the reused cooperage statement is to be 
used im liew of the more usual, conventional age statement. 


Appellants’ reading of the regulation would require that 
the ‘‘reused cooperage’’ age statement be used in situations 
where it is not ‘‘in lieu of’’ a particular age statement; 
that is, they would read the regulatory requirement that 
the reused cooperage age statement be used in liew of a 
given age statement to mean that the age statement so 
specified as a substitute must always be used, even though 
the standard form for which it is a substitute is not re- 


quired. Such an interpretation is contrary to every rule of 
logic, grammar, and statutory or regulatory construction.** 


b. The Reused Cooperage Statement Is 
Clearly an ‘‘ Age Statement’’ 


Plaintiffs also seek (Br. 26-29) to refute the logic of 
ATFD’s interpretation of its regulation by asserting that 
the reused cooperage statement is a ‘‘storage’’ statement, 
rather than an ‘‘age’’ statement and that the provision 
making an ‘“‘age’’ statement optional does not apply to 
such a ‘‘storage’’ statement. That argument is refuted by 
the regulation itself. 


26 The phrase ‘‘in lieu of’’ is commonly understood to mean ‘‘instead of?’ 
(Webster’s New International Dictionary 1427 (2nd Ed. Unabr. 1956)); ‘‘in 
place of; in substitution of’’ (Black’s Law Dictionary 896 (4th Ed. 1951)). 
The courts have interpreted ‘‘in lieu of’ to ‘‘imply the existence of something 
replaced,’’ Lamb v. Milliken, 78 Colo. 564, 565, 243 P. 624, 625 (1926), or 
“<the existence of something for which a substitution is being made,’’ Van- 
cleave v. Wolf, 98 Ind. App. 650, 651, 190 N.E. 371, 372 (App. Ct. 1934). 
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‘‘Age”? for the whisky here involved is defined (§ 5.11) 
as the period of storage in oak containers, new or reused. 
Thus, storage in an oak container imparts ‘‘age’’ to the 
whisky and a statement of the period of such storage 
must be a ‘‘statement of age.”” If there could be any ques- 
tion as to this conclusion, it is removed by the titles of the 
regulations, since the section (§5.40) and the paragraph 
($ 5.40(a)) of the regulations prescribing the reused coop- 
erage statement are entitled ‘‘Statements of age and per- 
centage.’’ Furthermore, the section (§5.32(b)(6)) which 
describes the information which is to be set forth on the 
label presently uses the language, “A statement of age or 
age and percentage, when required, in accordance with 
§ 5.40.7? 7 Accordingly, if plaintiffs were correct that the 
reused cooperage statement is a “‘storage statement’’ and 
not an ‘‘age statement,”’ there would be no requirement 
in the regulations that it ever be included on a label. 


Obviously, then, the regulations on their face designate 
the reused cooperage statement as an ‘‘age”’ statement. 
Although plaintiffs assert (Br. 15, n. 14) that ‘‘there is a 
vital regulatory distinction between ‘age statements’ and 
‘storage statements’,”’ they never demonstrate what that 
distinction is, and they have not, and cannot, point to any 
place in the regulations where the term “‘storage state- 
ment” or ‘statement of storage”’ is even used. The only 
use which plaintiffs can cite (Br. 27-28) of the term “<state- 
ment of storage’’ and which is even connected with the 
regulations is in a notice of hearing published in 1946, 
describing a proposed amendment to the regulations which 
was not adopted.” 


27 Prior to the amendment by T-D. 7020, this provision (§ 5.32(¢) (5)) re- 
ferred to ‘‘Age of whisky . - - and type of cooperage,’’ bat it has never 
referred to a ‘‘storage statement.”” 


28 Plaintiffs’ record references (Br. 27) in support of their statements that 
such a distinction exists are to Mr. Landis’ opinions, and he does not cite 
ary provision of the regulations in either of his affidavits. 
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c. The Revenue Ruling Is Not Inconsistent with This 
Court’s Decisions in the Continental Cases. 


Plaintiffs, in attacking Rev. Rul. 69-58, rely heavily on 
Continental Distilling Corporation v. Humphrey, 95 U.S. 
App. D.C. 104, 220 F. 2d 367 (1954) and Continental Dis- 
tilling Corporation v. Humphrey, 101 U.S. App. D.C. 210, 
247 F'. 2d 796 (1957), and go so far as to claim (Br. 30) 
that Rev. Rul. 69-58 ‘‘reversed’’ this Court’s second deci- 
sion in that litigation. Again, their contentions are base- 
less. 


The plaintiff in that litigation, Continental Distilling 
Corporation (‘‘Continental’’), obtained approval from the 
Internal Revenue Service on May 3, 1949, of a label for 
whisky stored in reused cooperage bearing the conventional 
age statement (i.¢., ‘‘This Whisky is 4 Years Old’’), rather 
than the reused cooperage age statement. On September 
19, 1952, a new Director of the agency now designated as 
ATFD rescinded this approval and held that the whisky 
would have to bear the reused cooperage statement. Conti- 
nental then sought a judicial declaration that such action 
was invalid and appropriate injunctive relief. 


The District Court dismissed the complaint on the ground 
that it failed to state a claim upon which relief could be 
granted, and this Court, in its first decision, reversed that 
ruling, on the ground that Continental’s allegation that 
corn whisky and Canadian whisky (both aged in reused 
cooperage) could use the conventional age statement suffi- 
ciently alleged discriminatory treatment of an arbitrary 
and capricious character to withstand a motion to dismiss. 
After a trial on the merits, the District Court upheld the 
Director’s determination and held against Continental, and 
this Court affirmed (Judge Edgerton dissenting), on the 
ground that Continental had not established unreasonable 
and arbitrary discrimination against it. 


The issue, and the only issue, presented to the Court in 
the Continental case was whether the administrator had 


acted arbitrarily in ruling that the plaintiff could not label 
whisky aged in reused cooperage with a conventional age 
statement. The issue before the Court related only to 
the form of age statement to be included on the label, and 
the issue to which Rev. Rul. 69-58 relates, 1.e., whether any 
age statement is required for such whisky which is four 
years old, was not involved. The Court clearly so stated in 
the second decision (101 U.S. App. D.C. at 212; 247 F. 2d at 
798) : 
“Continental here does not suggest any kind of in- 
formative designation as a substitute—instead its only 
claim is that it should be allowed to label its product as 
American ‘whisky’ of a stated age.’’ (Emphasis 
added.) 


In fact, at the time of the original approval of the label 
involved in that litigation, the regulations did not grant 
the option to omit an age statement on the label for whisky 
which is four years old.” Continental did not rely on the 
amendment to the regulations making an age statement 


optional, and there is no reference to the amendment in any 
of the briefs. 


Furthermore, this Court, in the second decision, held 
only that the requirement at issue imposed by ATFD was 
not arbitrary, capricious, or an abuse of discretion. It did 
not hold that any such requirement had to exist in per- 
petuity, and it did not suggest that ATFD was barred from 
making a different interpretation of the regulation or from 
revising the regulation. Instead, the action upheld by the 
Court represented a change in position by ATED and this 
Court expressly pointed out in the first decision that (95 
U.S. App. D.C. at 110; 220 F. 2d at 372): 

«¢[T]he government is not required to maintain a posi- 
tion once adopted if another is found necessary or 

29 The original certificate of label approval was issued on May 3, 1949 (95 
U.S. App. D.C. at 107; 220 F. 2a at 369) and the amendment to the regula- 
tions granting the option to omit an age statement became effective on 
July 1, 1949. 
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desirable, notwithstanding loss may be caused in- 
dividuals who have relied upon a different position 
previously taken. Bowles v. Willingham, 321 U.S. 503, 
517-518, 64 S. Ct. 641, 88 L. Ed. 892; Queenside Hills 
Realty Co. v. Saxl, 328 U.S. 80, 82-83, 66 S. Ct. 850, 
90 L. Ed. 1096.”’ 


And, in the second decision, this Court specifically sug- 
gested the possibility of working out, administratively, an 
alternative to the reused cooperage statement (101 U.S. 
App. D.C. at 212; 247 F. 2d at 798): 


‘“We should not be understood as saying that a ‘type’ 
label or some other informative label which would not 
adversely affect marketability, if such there be, should 
not preferably have been chosen. If Continental can 
devise an appropriate substitute for the reused coop- 
erage label which would meet the statutory standards, 
the administrative process would no doubt provide a 
means by which Continental could apply for approval 
of the new label and perhaps make a showing sufficient 
to secure a reconsideration of the present ruling.”’ 


Accordingly, there is no basis whatever for contending 
that the revenue ruling, or any act of ATFD here involved, 
is contrary to the Continental decisions. 


d. The Omission of a Reused Cooperage Age Statement 
from the Frost 8/80 Label Cannot Result in Consumer 
Deception or Confusion. 


Plaintiffs go on to argue that omission of the reused 
cooperage age statement will create consumer deception, 
asserting (Br. 25), in fact, that ‘‘The label of Brown- 
Forman’s Frost 8/80 white whisky—by the government’s 
own. admission in the Continental cases—will create con- 
sumer confusion and deception.’’ 


No such deception can result, and the government made 
no such ‘‘admission”’ in the Continental cases. The alleged 
‘Cadmission’’ (Br. 22-23) is a statement in the government’s 


28 


brief in the first Continental case to the effect that, in the 
pre-1938 period, ‘‘the absence of some age statement per- 
mitted retail liquor dealers, in the absence of explanatory 
labeling information, to make extravagant claims with re- 
spect to the characteristics of the product.” 


Actually, the administrator found exactly the contrary in 
October, 1937 (2 Fed. Reg. 2079) : 


‘Phe Administration has carefully studied the tran- 
script of the public hearing record and is not convinced 
by the facts available that sufficient reason exists for 
requiring the labels upon used cooperage whiskey to 
contain the legend quoted above [‘This whiskey was 
stored in reused cooperage and is not entitled to claim 
age under government regulations.”]. In arriving at 
this conclusion, the Administration is mindful of the 


following facts: 


(1) That under the present regulations the consumer 
is adequately protected from deception with respect to 
the ‘age’ of used cooperage whiskey by the prohibition 
against the use of any age claim in connection with 
such product; and he is adequately informed as to the 
‘identity’ of the product by those provisions of the 
regulations which require it to be designated merely 
as ‘whiskey’, and preclude it from being designated 
as ‘straight’ or from being used as a base for the pro- 
duction of blends.’? (Emphasis supplied.)* 


Furthermore, if this danger of deception existed with 
whisky stored in reused cooperage, it would exist as well 
with other whisky. Retail liquor dealers can make ‘‘ex- 
travagant”’ age claims for any whisky not bearing an age 
statement, regardless of whether it was stored in reused 
cooperage. The position of government counsel in the 


30 When in 1938 the administrator adopted the regulation requiring the 
reused cooperage statement, he gave no reasons and there is nothing to sug- 
gest that the quoted finding made six months earlier was found to be in error. 
Treas. Dept., Fed. Alcohol ‘Admin. Div., Regulations No. 5, Amendment No. 5, 
March 2, 1938, 3 Fed. Reg. 486. 
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Continental case, that absence of an age statement creates 
a danger of consumer deception, is patently inconsistent 
with the amendment to the regulation (not considered in 
the Continental case) making age statements optional for 
4year-old whisky and ATFD must necessarily have re- 
jected it when such amendment was adopted.* Plaintiffs 
do not, and cannot, challenge the validity of that amend- 
ment to the regulations. 


The plaintiffs’ further argument in this case that the 
absence of the reused cooperage statement creates deception 
is based not on the danger of ‘‘extravagant’’ claims by un- 
scrupulous dealers, but rather on the assertions (Br. 29- 
26) that such absence ‘‘creates the erroneous impression 
that Frost 8/80 possesses the taste, aroma and character- 
isties of a traditional American aged whisky,’’ and that 
“comission of an age statement is understood in the trade 
and by the consumer to be a claim that the product has been 
aged at least four years in new charred oak cooperage.”’ 


There is no probative evidence in the record to support 
these bald assertions as to consumer deception. Plaintiffs’ 
only attempts to support their claims are statements in one 
affidavit (App. 144) by three chemists employed by plain- 
tiffs, who do not even attempt to qualify themselves as 
being competent to express opinions as to consumers’ per- 
ception. 

As a matter of fact, it is inconceivable that any consumer 


would draw these conclusions and, if he did, he would do so 
on the basis of assumptions that are not true under the 


regulations. 


Long before the consumer is close enough to a bottle of 
Frost 8/80 to read the label (let alone to inspect it to see 
if it contains a reused cooperage statement which, if re- 


31 Plaintiffs’ counsel in this action also argued the first Continental case 
before this Court for the government and his name appears on the brief in 
which the alleged ‘‘admission’’ appears. 
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quired, may be on the back label), he will be able to tell 
from the color of the whisky (which is in a clear bottle) 
that it is something different from what plaintiffs term a 
“traditional American aged whisky,’’ such as Jack Daniel’s 
or a bourbon. If plaintiffs were correct that absence of an 
age statement creates the impression that a whisky is a 
traditional American aged whisky, consumers would have 
been deceived for years by Scotch and Canadian whiskies. 
Many of these are stored in reused cooperage, and they cer- 
tainly do not have the taste, aroma, and characteristics of 
a “traditional American aged whisky.”’? They can be, and 
are, marketed without any form of age statement. 


There is simply no basis for believing, as plaintiffs con- 
tend (Br. 25-26), that the omission of an age statement is 
understood ‘‘to be a claim that the product has been aged 
at least four years in new charred oak cooperage.’’? To 
illustrate the absurdity of plaintiffs’ contention, it is ob- 
vious that whisky which has been stored in new uncharred 
oak cooperage need not bear a reused cooperage statement. 
Plaintiffs would have to concede that such whisky could be 
marketed with no age statement if it is more than four years 
old. Whisky so aged in new uncharred oak barrels is no 
more similar to “‘traditional American aged whisky”’ than 
is whisky aged in reused barrels, and the product pro- 
duced in either used or new uncharred barrels is substan- 
tially the same.* 


Clearly, then, the omission of an age statement cannot 
possibly be construed as a claim that a whisky is a ‘‘tradi- 
tional American aged whisky”’ or that it has been stored 
in new charred oak barrels. 


The claims of consumer deception are groundless and 
originate with Brown-Forman’s competitors, not with con- 
sumers. 


32 See T. D. 6945, which permits ‘‘light whisky’’ to be aged in either type 
of barrel since the aging effect is comparable. (App. 232) 
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Plaintiffs also ask us a question (Br. 26) which (whether 
or not intended to be rhetorical) we shall answer. The 
question posed is, ‘‘Does the label of Frost 8/80 advise the 
consumer that it is an entirely different type from Jack 
Daniel’s??? The answer is that the label does disclose the 
difference in the whiskies.* The Frost 8/80 label uses the 
descriptive words ‘‘dry’’ and ‘‘white”’ to describe the flavor 
and color, respectively, which are different from the flavor 
and color of Jack Daniel’s. Thus, the label distinguishes 
Frost 8/80 from other whiskies, just as a label describing 
colorless rum as ‘‘white”’ distinguishes the contents of the 
bottle from a rum having a dark color.* And, as dis- 
cussed above, regardless of the label, the white color of 
the whisky, marketed in a clear bottle, makes the difference 
between Frost 8/80 and a dark colored whisky, such as 
Jack Daniel’s, obvious, even before the consumer reads 
the label.** 


In summary, plaintiffs’ objections to the interpretation 


set forth in the revenue ruling are without merit, as the Dis- 
trict Court held. The interpretation of the regulation there 
set forth is certainly a reasonable one, if not the only 
reasonable one. It is not contrary to the decisions in the 


33 Actually, these are not different ‘‘types’’ of whisky in the technical sense 
in which ‘‘type’’ is used in the regulations (since neither one falls within 
any ‘‘typo’’ designation). 


24 Under Section 5.22(f) of the regulations, ‘‘rum’” constitutes a ‘‘class’’ 
of distilled spirits and no ‘‘type’’ subclassifications are provided, even though 
rums vary widely in color. So far as we are aware, there have been no 
claims that this fact has caused any consumer deception. 


35 We might, in turn, pose a question to plaintiffs: When ‘‘light whisky’’ 
(which is stored either in new uncharred or used oak barrels) is marketed 
with a conventional age statement in July, 1972, will the word “light”? on 
the label, in and of itself, inform the consumer of the type of barrel in 
which the whisky has been stored and tell him that the knowledge which 
plaintiffs claim he has (that whisky so labeled is the ‘‘traditional American’’” 
type and stored in new charred oak barrels) is obsolete? 
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Continental cases, and there is no basis, in the record or in 
fact, to find that it will lead to consumer deception.** 


B. The Current Regulations Under Which the Frost 8/80 Label 
Was Approved, Duly Adopted After Notice and Hearing, 
Incorporated the Holding of Rev. Rul. 69-58 


The District Court further found (App. 373-75) that the 
interpretation of the regulations set forth in Rev. Rul. 69- 
58 was incorporated into the current regulations, issued 
on December 29, 1969. Thus, even if it should be con- 
eluded that the ruling was invalid when issued, the label 
approval was validly issued under the current regulations. 


On January 23, 1969, the Commissioner of Internal Reve- 
nue published in the Federal Register (App. 360-61) a 
notice of hearing on proposed regulations which would 
completely revise and supersede the then outstanding regu- 
lations (under which Rev. Rul. 69-58 had been issued). 
Following the hearing, the revised regulations were adopted 
by T.D. 7020, published on December 30, 1969, and effective 
on February 1, 1970. (App. 362-64) 


As a part of ‘‘editorial, conforming, and clarifying 
changes,’’ Section 5.39, entitled “Statements of age and 
percentage”’ and containing the provisions interpreted by 
Rev. Rul. 69-58, was extensively rewritten and rearranged 
and redesignated as Section 5.40. The changes so made 
clearly incorporate the holding of the ruling. 


36 Brown-Forman has also pleaded (App. 113-14) the affirmative defense 
of laches to plaintiffs’ attack on Rev. Rul. 69-58. The District Court did not 
reach this question, and the facts with reference to the defense were not 
fully developed, in view of the Court’s decision granting summary judgment 
to defendants on other grounds. The facts which are in the record (App. 
125-34) support the defense and Brown-Forman continues to urge that plain- 
tiffs’ unexcused delay of more than 22 months in attacking the ruling would 
make it unconscionable to enjoin Brown-Forman from marketing Frost 8/80 
and recouping the expenditures made in reliance on the ruling. J. A. 
Dougherty’s Sons, Inc., Distillers v. Kasko Distiller Products Corp., 35 F. Supp. 
561 (E.D. Pa. 1940). 
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Before the revision, the regulations provided that, ex- 
cept for straight whisky bottled under the Bottling in Bond 
Act and foreign and domestic whisky which is four years 
or more old, ‘‘there shall be stated the following: . . .” 
There followed seven numbered paragraphs, which were 
clearly introduced by this language, and then, as a con- 
cluding separate and unnumbered paragraph, the reused 
cooperage provision. (Addendum, p. 12a, imfra). 


Under the revision, as proposed and adopted, the first 
sentence of the section sets forth the option for certain 
straight whisky and for four year old whisky, and then 
provides, ‘‘ As to all other whiskies there shall be stated the 
following: ...’’ The reused cooperage provision then ap- 
pears as a numbered paragraph (§ 5.40(a) (4)), which is 
clearly introduced by this language. Thus, the reused coop- 
erage statement and the other age statements are required 
only for all other whisky, #.¢., whisky which is not four 
years old. 


The meaning is further clarified by a new provision 
($5.40(a)(5)) which immediately follows the reused coop- 
erage provision and states that, ‘‘Optional age statements 
shall appear in the same form as required age statements.” 
This obviously applies to the form of all age statements 
theretofore described, including the reused cooperage age 
statement described in the immediately preceding para- 
graph. Thus, the regulations must contemplate (contrary 
to plaintiffs’ position) that there are whiskies (z.e., those 
four years old) for which the reused cooperage statement 
is optional. 


In addition, the notice of the 1969 hearing contained a 
proposal to amend further the provision making age state- 
ments optional, so as to extend the option to blends con- 
taining neutral spirits when all of the whiskies are 4 years 
or more old. In explaining this proposal, the notice set 
forth the interpretation of the existing regulations con- 
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tained in Rev. Rul. 69-58. Thus, it stated, without qualifi- 
cation, that, ‘Currently, statements of age are optional for 
domestic or foreign whiskies, whether or not mixed or 
blended (but containing no neutral spirits), all of which are 
4 years or more old.” (App. 360) ‘This proposal was 
adopted and the Treasury Decision states (App. 364) : 


‘Present regulations make age statements optional in 
the case of domestic or foreign whiskies whether or 
not mixed or blended (but containing no neutral 
spirits) all of which are 4 or more years old. It has 
been concluded that this provision should be extended 
to whiskies blended with neutral spirits provided all 
of the whiskies in the product are 4 years or more old.”’ 


The record, despite plaintiffs’ contentions, is clear. 
Plaintiffs, as well as the rest of the industry and the public, 
were given notice that the Treasury intended to adopt a new 
regulation, revising the prior regulation, and that it not 
only interpreted that regulation to make an age statement 
optional for all four year old whisky, but intended to ex- 
tend that option to cover blends of any whisky with ‘‘neu- 
tral spirits.”’** In view of the fact that the Treasury gave 
notice to the public that it intended to adopt a revised regu- 
lation which it interpreted to incorporate the conclusion of 
Rev. Rul. 69-58, and did adopt the revised regulation, 
such conclusion is now incorporated in the regulations and 
has the force and effect of a regulation, duly and validly 
adopted after notice and hearing. 


Plaintiffs’ argument to the contrary (Br. 34-86) is based 
(aside from Mr. Landis’ personal opinion of what Treas- 
ury officials meant to do after he left ATFD) on a discus- 


37 The only discussion at the hearings of the option as to ‘age statements 
resulted from a question raised by Milton B. Seasonwein, Secretary and Gen- 
eral Resident Counsel for Schenley Industries, one of the plaintiffs in this 
action. Mr. Seasonwein raised no objections to the ruling and, in fact, 
assumed its validity. (Hearings on ‘Labeling and Advertising of Distilled 
Spirits’’ before the Alcohol, Tobacco and Firearms Division, Internal Revenue 
Service, April 2, 1969, at 275-77.) 
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sion of the notice of hearing, which omits a significant por- 
tion thereof (that dealing with the optional age statement), 
and the citation of two cases for the proposition that ‘‘re- 
issuance of the regulation does not per se constitute the 
adoption of any prior administrative construction.” The 
cases cited do not support this proposition, but even if 
such proposition is true, it does not refute our position. 
Here there was far more than mere ‘‘reissuance”’ of a regu- 
lation, and we do not rely on a reissuance ‘‘per se.’’ The 
relevant portion of the regulation was rewritten and clari- 
fied, not merely reissued, so as to remove any conceivable 
question as to the correctness of the prior administrative 
interpretation. Furthermore, the relevant provision was 
also extended by a substantive amendment and, in connec- 
tion with the amendment, the administrator explained to the 
public in the notice of hearing that the provision had the 
meaning set forth in the prior ruling. It is the combination 
of these factors which here demonstrates that the prior 
administrative interpretation was adopted by, and incorpo- 


rated in, the regulation under which the Frost 8/80 label 
approval was issued. 


peed 


THE LABEL APPROVAL FOR FROST 8/80 DOES NOT CREATE A 
NEW STANDARD OF IDENTITY FOR A “TYPE” OF WHISKY 


Plaintiffs devote a section of their brief (pp. 37-42) to an 
attempt to prove the proposition (Br. 37), that, “<The gov- 
ernment defendants have created a new standard of identity 
for a decolorized aged whisky without complying with the 
mandatory notice and hearing requirements of the Act.’’ 
Their argument on this point is devoted principally to a 
discussion (Br. 37-40) of a proposed revenue ruling (App. 
951-52), which has not yet been published. 


38 Both cases deal with the effect of reenactment by Congress of a statute, 
without change, on outstanding regulations, not the effect of the adoption 
of a regulation which has in fact been revised. Biddle v. Commissioner, 302 
U.S, 573, 582 (1938); Busey v. Deshler Hotel Co., 130 F. 2d 187, 190-91 
(6th Cir. 1942). 
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The proposed ruling is not relevant to any issue in this 
ease. It was not involved in any way in the issuance of the 
certificate of label approval for Frost 8/80, and plaintiffs 
seek no relief relating to it. 


There is no basis for arguing that this ruling, even when 
it is issued, will create a new standard of identity. Nor 
is there any basis for arguing that the Frost 8/80 label 
approval (which is in accord with the conclusions of the 
proposed ruling) creates a new “‘standard of identity.”’ 
The determination of whether a distilled spirit is whisky, 
and whether it is a given ‘“‘type’’ of whisky, is made, pur- 
suant to the Treasury regulations ($ 5.22(b)), at the time 
it is stored in oak barrels. It is not disputed that all 
whisky is colorless at that time. Thus, the whisky here 
involved was classified by the government, pursuant to its 
regulations (which are not challenged by appellants), as 
‘“‘whisky’’ at the time of storage. Appellants concede in 
their complaint (paragraph 16, App. 12) that it was 
‘“‘whisky”’ at that time. It was not, at the time of storage, 


any of the defined ‘‘types”’ and therefore could properly 
be, and was, classified merely as ‘“‘whisky.’”’ (App. 376) 
The action of so classifying it cannot possibly create a new 
“‘type”’ of whisky. 


The use of the descriptive words ‘“‘dry white’? on the 
label when the whisky is subsequently bottled cannot be 
considered to create a new ‘‘type’’ of whisky. ATFD has 
approved the use of the adjectives ‘‘dry white’’ on the top 
half of the label, located separate and apart from the word 
‘‘whisky,’’ which is the official designation of the contents. 
The word ‘‘whisky”’ is conventionally located on the bottom 
half of the label, separated from the words ‘‘dry white’’ by 
the brand name Frost 8/80, and highlighted by larger type. 


39 Plaintiffs state (Br. 39, n. 22) that it is ‘¢proper for this Court to con- 
sider this point even though the ruling has not been issued.’? The case cited 
for this proposition, Benson v. Schofield, 98 U.S. App. D.C. 424, 236 F. 2d 
719 (1956), was an action where the complaint challenged the validity of a 
proposed ruling. The complaint here does not do 80. 


Thus, in accordance with long-standing and common prac- 
tice, the words ‘‘dry white’’ appear on the label as merely 
descriptive adjectives, describing taste and color and they 
are not, and do not purport to be, the designation of a 
“type”? of whisky.” 


Plaintiffs well know that it is common to use descrip- 
tive words such as white on a label, since they have been 
doing so for years. Schenley, for example, has marketed 
products labeled as ‘‘Creme de Cacao White’’ (App. 240), 
“White Cruzan Rum’? (App. 241-42), and “<Tennessee 
Sour Mash Whisky’’ (App. 243), even though none of these 
descriptive words is part of a standard of identity under 
the regulations. If plaintiffs were consistent and acting in 
good faith, they would have to take the position that the 
use of each and every descriptive word, including those on 
their labels, creates a new standard of identity. Obviously, 
neither the plaintiffs nor anyone else has previously enter- 
tained such a thought. 


Iv. 


THE FROST 8/80 LABEL COMPLIES WITH THE STATUTORY 
AND REGULATORY REQUIREMENTS IN ALL OTHER RE- 
SPECTS AS WELL 


Although the bulk of their brief is devoted to the points 
discussed above (whether the Frost 8/80 label must bear 
a reused cooperage age statement and whether the gov- 
ernment has created a new ‘standard of identity’’), plain- 
tiffs relied in the Court below (Br. 14) on the arguments 
that ‘““whisky’”’ standing alone is inadequate to identify 
Frost 8/80 to the consumer and inform him of its quality, 
and that Frost 8/80, at the time of bottling, ‘‘did not 
possess the characteristics generally attributed to aged 
whisky which it purports to be.?? As shown by our state- 


40 Plaintiffs, in arguing that the certificate of label approval does create 
a “standard of identity,’’ repeatedly refer to Frost 8/80 as ‘White Whisky,’’ 
as if it were so labeled. Actually, it is labeled as whisky and the two descrip- 
tive words, ‘‘dry’?’ and ‘‘white,’’ appear together, but apart from the desig- 
nation of ‘‘whisky.’’ 
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ment of facts (pp. 12-14, supra), plaintiffs presented a 
number of other objections to the Frost 8/80 label to 
ATFD and to the District Court (either by the complaint 
or affidavit). Although plaintiffs do not stress these argu- 
ments in their brief, they do refer to them (Br. 41-42, 46- 
49) and we shall, therefore, demonstrate that they are as 
baseless as plaintiffs’ other arguments.” 


A. Frost 8/80 Possesses the Taste, Aroma, and Characteristics 
of “Whisky” 

Plaintiffs concede that the whisky treated to produce 
Frost 8/80 is ‘whisky’? when stored. At that time, this 
whisky (like all other whisky) is colorless, and plaintiffs 
do not argue to the contrary. However, they have re- 
peatedly asserted that color is a characteristic of ‘‘aged”’ 
whisky.” 


It is not clear, however, what conclusion they draw from 
this asserted fact. Frost 8/80 is not labeled ‘‘aged 


whisky’? and no such term is used in the regulations. The 
regulations do define ‘‘age”’ and, if ‘‘aged whisky”’ refers 
to whisky possessing ‘‘age’’ as so defined, Frost 8/80 is 
“Caged whisky,” since it is six years old under that defini- 
tion of ‘‘age.”’* Plaintiffs cannot dispute this simple 


41 Perhaps plaintiffs do not press the argument (referred to at p. 14 of 
plaintiffs’ brief) that the designation ‘¢whisky,’? standing alone, is inade- 
quate to identity Frost 8/80 to the consumer, since it is inconsistent with the 
argument that the appearance of ‘‘dry white’’ or ‘‘white’’ on the label 
ereates a new ‘‘type’’ of whisky and thereby changes the designation of 
Frost 8/80 from simply ‘‘whisky’’ to ‘‘white whisky.’’ 


42 At the same time, they have also inconsistently referred repeatedly (Br. 
10, 11, 12, 37, 39, 48) to ‘‘colorless aged whisky’’ or ‘*decolorized aged 
whisky’? as if it were one particular kind or category of **aged whisky.’’ 


43 Plaintiffs’ attempt to formulate an argument to the contrary leads to 
the Alice-in-Wonderland statement in one of their affidavits (executed by 
three chemists) that, ‘‘Whisky which has been stored four years and treated 
0 excessively as to remove all color is no longer a four year old whisky.’’ 
(App. 141) 
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logic, and there is no basis for the contention that color is a 
characteristic of aged whisky for the following reasons.“ 
Color can be produced in whisky without aging through the 
addition of coloring materials; thus, color can be imparted 
to unaged whisky without imparting to it any of the taste 
and aroma characteristics of aged whisky. (App. 122-23) 
Conversely, many aged whiskies contain very little color 
as removed from the barrels (App. 123, 377) and, if the 
barrels have been used a sufficient number of times previ- 
ously, whisky stored in them will have no color. (App. 
123)*5 As the District Court found (App. 377), it is in 
fact the usual practice to add a coloring agent (caramel or 
burnt sugar) to Scotch and Canadian whiskies, which, like 
Frost 8/80, are customarily distilled between 160° and 190° 
proof and stored in reused cooperage. Also, it is common 
to add color to blended whiskies in order to maintain uni- 
form color in a given product, since certain of the whiskies 
which are blended are stored in reused cooperage and 
therefore vary in color. (App. 123, 377) 


In finding that Frost 8/80 as bottled was entitled to be 
designated as whisky, ATFD determined that it possesses 
the taste, aroma, and characteristics of whisky and is 


44 Plaintiffs allege (Br. 48, n. 25) that <<Brown-Forman continuously hedges 
and begs the question by stating color is not an essential characteristic of 
whisky.’? The basis for this sweeping conclusion is the statement in the 
affidavit of J. W. Spanyer, Jr. (App. 122) which, as shown by that affidavit, 
was executed to refute a statement in an affidavit filed by plaintiffs that color 
is an ‘essential characteristic of aged whisky.”’ Plaintiffs ignore the fact 
that Dr. Spanyer goes on to state (App. 123) that Scotch, Canadian, and 
blended whiskies ‘‘have the characteristics of aged whisky just as does Frost 
8/80, in spite of the lack of or variation in color before treatment with 
additives.’’ 

45 Dr. Shipman, formerly of Brown-Forman, pointed out in the 1967 ‘‘Light 
Whisky’’ hearings that: ‘‘I have seen barrels used a number of times with 
distillate overseas . . . and the distillate comes out absolutely water white.’’ 
Hearings on ‘‘Amendment of the Regulations Relating to the Labeling and 
Advertisement of Distilled Spirits’? before the Alcohol and Tobacco Tax 
Division, Internal Revenue Service, September 18-22, 1967, at 925. 
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‘whisky’? under the applicable Treasury regulations. 
(App. 176, 235-36) This finding is supported by the record 
and plaintiffs have not presented any basis for finding to 
the contrary. 


Plaintiffs have relied previously on portions of two 
letters written over the signature of appellee Davis, then 
Acting Director of ATFD, to suport their position that 
color is a characteristic of aged whisky and quote these 
letters in their statement of facts (Br. 10), although they 
do not refer to them in the argument. The quoted state- 
ments do not purport to state a finding or conclusion; they 
only refer to a prior expression of opinion and, as such, 
are patently in error. 


In each case, the letter states that ATFD had advised 
the addressee that ‘‘ ‘white whisky’ was not an acceptable 
designation . . . in that an aged whisky without color did 
not have the characteristics generally attributed to 
whisky.’”? (App. 339, 341) ATFD did take the position 


in these instances, as with the Frost 8/80 label, that ‘‘white 
whisky”’ is not an acceptable “‘designation,”’ but for the 
reason that there is no such standard of identity. The 
statement of a different reason in these subsequent letters 
is an error. The record shows that these distillers, as well 
as Brown-Forman, were informed that they could use 
‘cwhite”? as a descriptive term on the label, apart from 
‘<whisky.”? (App. 173, 337-38) Obviously, stating that a 
distilled spirit without color is not whisky would be incon- 
sistent with permitting it to be labeled as ‘‘whisky’’ and 
described as ‘‘white.’? 4 Moreover, the Director of ATFD 
has since stated that he ‘‘knew of no provision of the regu- 


46 Although the letters were sent over the signature of Rex. D. Davis, Acting 
Director of ATFD, the copies in the record (App. 339, 341) show that they 
were actually written by ‘‘G. F. Bonifant,’’ rather than Mr. Davis. 
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lations which required whisky to be of any particular 
color.’? (App. 175)* 


B. Frost 8/80 Is Properly Described on the Label as “White” 


Plaintiffs originally contended (Complaint, Paragraph 
38(b), App. 19) that Frost 8/80 is not ‘‘white,’’ and that 
so describing it will confuse and mislead the consumer. 
Plaintiffs do not press this contention, which is fanciful 
at best for the reasons stated by the District Court. (App. 
379) 


“White”? has been used to refer to colorless whisky for 
over a hundred years. Thus, President Taft’s famous 
decision entitled ‘“What Is Whisky’’ refers to ‘‘ American 
white whisky’? produced before the Civil War.‘ 


For many years, as the plaintiffs well know, other clear, 
colorless distilled spirits have been described with the ad- 
jective white; for example, white creme de menthe, white 


creme de cacao, white gin, and white rum Plaintiffs 
themselves, as well as other distillers, have for years 
labeled clear, colorless distilled spirits as ‘‘white.’’ This 
long-standing association between the word white and color- 
less products has led the industry to create the slang ex- 
pression ‘‘white goods”’ to describe colorless products such 
as vodka, gin, and Tequila. (App. 176) 


47 Perhaps plaintiffs have omitted their argument based on these letters 
from their brief, since the statement in the letters (App. 339, 341) on which 
they have previously relied is that whisky without color does not have ‘‘the 
characteristics generally attributed to whisky,’’ whereas even plaintiffs seem 
to concede that these statements are erroneous, since they take the position 
that color is a characteristic only of ‘‘aged whisky,’’ rather than of all 
‘Whisky’,’’ p. 4 (1909). 

48 Decision by President Taft, ‘‘What Is The Meaning Of The Term 
‘whisky’,’’ p. 4 (1909). 


49 Examples include Schenley’s Dubouchette Creme de Cacao White, Snow 
White Distilled Dry Gin, Schenley’s White Cruzan Rum, and Appleton White 
Jamaican Rum. (App. 176, 237-42) 
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The charge that the use of the word ‘‘white’? on the 
Frost 8/80 label will mislead, deceive, or confuse the con- 
sumer is baseless. 


C. The Frost 8/80 Label Creates No Confusion or Deception 
in Connection With “Light Whisky” 


Plaintiffs attempt to inject the public interest into their 
case also by arguing that there will be consumer confusion 
between Frost 8/80 and ‘“‘light whisky.”’ 


Again, plaintiffs’ claim is groundless. They do not 
specify, and it is difficult (if not impossible) to imagine 
how the consumer can be confused at this time between 
‘swhite”’ and “‘light’’ whiskies, when the consumer will not 
find “light whisky”’ on the market before July, 1972. Frost 
$/80 is different from light whisky and there is no evidence 
whatsoever that Brown-Forman intends to claim the con- 
trary. In point of fact, the Company intends to promote 
Frost 8/80 as an entirely separate and distinet product. 


It should also be noted that the unchallenged regulations 
specifically allow Brown-Forman (or any other distiller) 
to use “‘light,’”’ as a descriptive term, if it chose to do so. 
T.D. 6945, which established the “light whisky’’ standard 
of identity, provided in part (App. 232) : 


‘<The establishment of a type designation employing 
the word ‘light’ does not preclude the use of such 
word as an adjective to describe other whiskies, but it 
shall not be used in part of the class or type designa- 
tion.’ 


If “light”? could be used to describe Frost $/80, without 
confusing or misleading the consumer in this regard, it is 
again difficult, if not impossible, to see how use of the word 
‘white’? could do so. 


The District Court found significant distinctions between 
Frost 8/80 and ‘“‘light whisky’’ as follows (App. 380) : 
(1) light whisky may bear a conventional age statement, 
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giving it ‘“‘consumer distinction and a definite marketing 
advantage (though stored in reused cooperage),’’ whereas 
Frost 8/80 may not bear that statement; (2) light whisky 
will bear the word ‘“‘light’”’ as a type designation, whereas 
Frost 8/80 does not and the word ‘‘white’’ is entirely 
separate from ‘“‘whisky’’; and (3) the ‘‘light”’ color of light 
whisky and the absence of color in Frost 8/80 contribute 
to making the products ‘‘readily distinguishable to the 
consumer.” 


Obviously, no confusion with light whisky will result. 


D. The Numerals “8/80” Do Not Represent Age and Will Not 
Confuse or Mislead the Consumer 


In their complaint (paragraph 38(f), App. 20), the plain- 
tiffs contended that the numerals ‘‘8/80’’ constitute an 
impermissible statement of age and the statement is re- 
peated in their brief (pp. 41-42), together with the com- 
pletely unsupported and false statement that, “‘‘It is 
apparent that the numerals 8/80 were designed to lead the 


consumer to believe that the whisky is eight years old.’’ 


It is not true that ‘‘8/80’? was intended to, or does, 
convey a claim or statement of age. The ‘‘8’’ refers to 
the 8 steps in the manufacturing process, as will be ex- 
plained in advertising the product. (App. 295) It is 
simply a part of the brand name similar to that of other 
products, such as ‘Jack Daniel’s No. 7 Brand Quality 
Tennessee Whiskey,’ and Schenley’s ‘‘George Dickel Ten- 
nessee Sour Mash Whisky Old No. 8 Brand.’’ The plain- 
tiffs well know that it has been common for years for the 
names of brands of distilled spirits to include numerals, 
which do not constitute age claims and which are not con- 
strued as representing age. For instance, Schenley mar- 
kets ‘“‘Gibson’s Diamond 8 Hight Blended Whisky’’ and 
‘‘Melrose Rare Diamond 12 Twelve Blended Whisky.’’ 
Seagram’s markets ‘‘Seven 7 Crown American Blended 
Whisky.”? In none of these cases does the numeral cor- 
rectly state the age of the whisky. (App. 178) 
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E. The Phrase “Mellowed in Seasoned Oak Barrels” Is a Per- 
missible “Age Representation” Under the Regulations 


Plaintiffs have also argued that the statement ‘‘mellowed 
in seasoned oak barrels’’ on the Frost 8/80 label is imper- 
missible. (App. 27, 175) However, the regulations 
($§ 5.40(e) (2)) specifically permit such age representations 
(i.e., statements implying age without specifying a specific 
age in years or months) on whisky aged for four years or 
more, and appellants, as well as others, have made them 
for years. For example, Schenley’s George Dickel Ten- 
nessee Sour Mash Whisky Old No. 8 Brand, another 4 year 
old whisky that does not claim age, has on its label the 
legend *‘. . . What trickles out is the finest whisky that 
was ever aged ina charred oak barrel.”’ (App. 177) 


v. 


THE DISTRICT COURT PROPERLY GRANTED SUMMARY 
JUDGMENT FOR DEFENDANTS 

In granting summary judgment for defendants, the Dis- 
trict Court relied on two grounds (App. 381-82): (1) that 
the Court’s function is limited to a review of the Adminis- 
trator’s Statement of Reasons and the administrative 
record which establish, in this case, that ATFD did not 
act arbitrarily or capriciously and that its actions were in 
accord with law; and (2) that, if the Court’s function 
instead is to hold a judicial trial de novo, there is no 
genuine issue as to any material fact and defendants are 
entitled to judgment as a matter of law. - 


As stated above (pp. 15-16), we believe that the District 
Court’s first ground for decision is correct and that its 
review function is limited to a review of the administrative 
record. That record was before the Court in full on the 
motion for summary judgment and, accordingly, the dis- 
position of the case on motion was proper. 


Plaintiffs challenge (Br. 43-44) the propriety of the Dis- 
trict Court’s entry of summary judgment on the basis of 
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the Administrator’s ‘‘Statement of Reasons,’”’ sworn to 
by defendant Davis on personal and institutional knowl- 
edge, on the rather amazing basis that it does not meet 
the requirement of Rule 56(e), Fed. R. Civ. P., that 
affidavits to be considered in connection with a motion for 
summary judgment must be made on the basis of personal 
knowledge. 


There is no basis for equating such a “Statement of 
Reasons’’ with the usual affidavit filed on a motion of 
summary judgment, of the type involved in F. S. Bowen 
Electric Co. v. J. D. Hedin Construction Co., 114 U.S. App. 
D.C. 361, 316 F. 2d 302 (1963), cited by plaintiffs (Br. 
43-44). Rather, summary judgment was entered here on 
the basis of a ‘Statement of Reasons”’ submitted in 
accordance with the procedure enunciated by this Circuit 
to be followed in implementation of proper agency-court 
relations, where a ‘‘non-record?? agency decision, made 
in the application of the agency’s judgment and expertise, 
is challenged in equity.” 


This Court has not required that such a “Statement of 
Reasons’’ be submitted under oath or that it be based on 
personal knowledge. Thus, a summary judgment was 
affirmed on the basis of an unverified Statement of Reasons 
by the administrator, obviously not made on personal 
knowledge, in Nader v. Federal Aviation Administration, 
decided March 4, 1971 (No. 24,616). Asa practical matter, 
it cannot be expected that the administrator will have 
personal knowledge of every fact in every proceeding 
before his agency, especially when a given proceeding may 


50 Environmental Defense Fund, Inc. v. Ruckelshaus, No. 23,813, decided 
January 7, 1971, slip op., pp. 18-22; Wellford v. Ruckelshaus, No. 24,434, de- 
cided January 7, 1971, slip op., pp. 7-8; Environmental Defense Fund, Inc. 
v. Hardin, 138 U.S. App. D.C. 391, 397-98, 428 F. 2d 1093, 1099-1100 (1970). 
See Medical Committee for Human Rights v. Securities and Exchange Commis- 
sion, — U.S. App. D.C. —, 432 F. 2d 659, 682 (1970); Automotive Parts $ 
Accessories 483’n., Inc. v- Boyd, 132 U.S. App. D.C, 200, 208, 212-13, 407 F. 
2a 330, 338, 342-343 (1968). 
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continue over a period while two or more individuals hold 
the administrative position." Imposing a requirement of 
personal knowledge would severely limit the effectiveness 
of the use of such statements for purposes of judicial 
review; this Court has not done so and should not do so 
now. 


Even if this Court should conclude that the District Court 
is to conduct a trial de novo in a proceeding such as the 
present one, the grant of summary judgment was proper 
because there was no genuine issue as to any material fact 
disclosed by the record. Plaintiffs set forth in their brief 
(pp. 46-49) nine ‘‘facts’’ which they contend are disputed. 
However, these are either not evidentiary facts or are not 
material and genuinely at issue (since plaintiffs’ affidavits, 
containing hearsay or unsupported opinions and conclusions 
or both, are not sufficient to create a genuine issue). We 
shall consider each in turn, using plaintiffs’ numbering. 


1. Plaintiffs state that they dispute a statement in Para- 
graph 8(d)(iii) of the Findings of Fact as to whether 
certain regulations improperly discriminated against cer- 
tain whisky. In the context, the statement (App. 371) 
merely describes a finding of the Treasury set forth in 
TD. 6945. There can be no dispute that the Treasury 
so found (whether or not plaintiffs agree with that finding) 
and the District Court stated no more than that the 
Treasury had so concluded. 


51 See Braniff Airways, Inc. v. Civil Acronautics Board, 126 U.S. App. D.C. 
399, 407, 379 F. 2d 453, 461 (1967); 2 K. Davis, Administrative Law Treatise 
$11.07 (1958). 


52 In asserting (Br. 49, n. 26) that Brown-Forman ‘‘contended’’ that many 
of these issues involved ‘‘genuine issues of material fact,’’ plaintiffs overlook 
the fact that we so stated only if the Court accepted the plaintiffs’ legal posi- 
tion and that we specifically ‘‘contended’’ that there were no controverted 
issues of material fact if the Court adopted (as it did) the defendants’ legal 
position, (App. 348-49) We also note that the handwritten word ‘‘aged’’ 
in Paragraph 2 on page 349 of the Appendix was not included on the docu- 
ment as prepared and filed by counsel for Brown-Forman, 
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2. The finding on the question of whether the substance 
of Rev. Rul. 69-58 was incorporated into the regulations 
in 1970 is a finding of ultimate fact, or of fact and law. 
This is not an evidentiary fact, and the underlying 
evidentiary facts on which the finding is based are not in 
dispute. 


3. For the reasons stated above (pp. 21-22), the affidavits 
of Mr. Landis are entitled to no weight and his legal con- 
clusion that ‘‘age and storage statements have entirely 
different meanings’’ under the regulations does not create 
any issue of fact. As explained above (p. 24), the relevant 
fact is that the regulations do not use the term “‘storage 
statements”? and the only conclusion that can be drawn 
from such fact is that Mr. Landis is wrong. 


4, The finding of the District Court (App. 375) that ‘dry 
white’’ and ‘‘whisky”’ are ‘‘entirely separate and apart”’ 
from each other on the Frost 8/80 label can be verified by 
inspecting the label, which was before the Court. It is 


impossible to conceive what light additional evidence would 
throw on this question, let alone how anyone who looks 
at the label could help but conclude that ‘‘dry white’? and 
‘‘whisky’’ are ‘‘entirely separate and apart” from each 
other. 


5. All competent evidence supports the District Court’s 
conclusion that Frost 8/80 possesses the ‘‘taste, aroma 
and characteristics’? generally attributed to whisky. (App. 
376) Plaintiffs apparently do not disagree, at this time, but 
contend that this finding is immaterial. We cannot agree 
that the finding is immaterial, but fail to see how a claim 
of immateriality creates an issue of fact. 


6. Again, the objection to the Court’s finding (App. 376- 
77) that color is not a characteristic of whisky and that 
whisky as it comes from the still is colorless, seems to be 
one of materiality, rather than an objection to its correct- 
ness, 
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7. In this case, plaintiffs specifically admit that the 
Court’s finding (that ‘‘white’’ has commonly appeared on 
labels of distilled spirits) is ‘‘true.’’ Obviously, there is 
no genuine issue as to this fact. 


8. Here plaintiffs misstate the District Court’s finding 
in Paragraph 11(e). They object because, they state, the 
Court found that the statement ‘‘mellowed in seasoned oak 
barrels”? did not constitute an ‘‘ ‘age’ representation within 
the meaning of the labeling regulations.”? The Court found 
that this was an ‘“‘age representation.”’ (App. 378) (The 
Court properly found that it does not constitute an ‘‘age 
statement”? within the meaning of the regulations.) 


9. There is no basis in the record for finding that the 
numerals “8/80” are ‘‘equivalent to an 8 year old age 
statement.’? The only support for this statement is the 
opinion expressed by chemists (App. 26, 145) who have no 
personal knowledge of the subject and who are not even 
qualified to express an opinion. Such opinions of non- 
experts are certainly not sufficient to create an issue of 
fact, especially since the administrators who do have the 
expertise and experience to form conclusions on this matter 
have found to the contrary.™ 


VI 


THE DISTRICT COURT PROPERLY DENIED PLAINTIFFS’ 
MOTION FOR A PRELIMINARY INJUNCTION 


With respect to their appeal from the District Court’s 
order denying a preliminary injunction, plaintiffs state 
only (Br. 2) that such appeal ‘‘will not be pressed’’ unless 
this Court remands the case to the lower court for further 
proceedings. 


53 Plaintiffs also contend (Br. 44) that the District Court erred in granting 
defendants’ motion for a protective order and in staying plaintiffs from 
resort to discovery. (App. 346) The stay was entered pending decision on 
the cross-motions on summary judgment. Since there could be no genuine 
issue as to any fact material under the correct interpretation of the law 
adopted by the District Court, there was no need for discovery and no error 
in entering the stay. 
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This Court has already rejected plaintiffs’ motion for 
an injunction pending appeal, by order entered on March 16, 
1971, and that order serves as a precedent for upholding 
the denial of a preliminary injunction by the District Court, 
since the same criteria should be considered in both 
instances. In any event, the reasons why plaintiffs are not 
entitled to a preliminary injunction, assuming that the 
case is reversed and remanded for further proceedings, are 
fully set forth in the District Court’s findings of fact and 
conclusions of law (App. 300-12) and our Memorandum 
in Opposition to Appellants’ Motion for Injunction Pending 
Appeal, filed with this Court, and will not be repeated here. 


CONCLUSION 


For the reasons stated above, Brown-Forman respect- 
fully submits that the decision of the District Court is 
correct and should be affirmed. 


Epwarp J. ScHMUCK, 
Wuuis B. SNELL, 
Mrcwae. L. DeNncER, 
Sutherland, Asbill & Brennan 
900 Seventeenth Street, N.W. 
Washington, D. C. 20006 
Attorneys for Appellee 
Brown-Forman Distillers 
Corporation 
April, 1971 
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ADDENDUM 
PART A 
Statute and Regulations 
Federal Alcohol Administration Act: 
Sec. 5. Unfair competition and unlawful practices 


It shall be unlawful for any person engaged in 
business as a distiller, brewer, rectifier, blender, or 
other producer, or as an importer or wholesaler, of 
distilled spirits, wine, or malt beverages, or as a 
bottler, or warehouseman and bottler, of distilled 
spirits, directly or indirectly or through an affiliate: 


* * * 


(e) Labeling. To sell or ship or deliver for sale 
or shipment, or otherwise introduce in interstate or 
foreign commerce, or to receive therein, or to remove 
from customs custody for consumption, any distilled 
spirits, wine, or malt beverages in bottles, unless such 
products are bottled, packaged, and labeled in con- 
formity with such regulations, to be prescribed by the 
Secretary of the Treasury, with respect to packaging, 
marking, branding, and labeling and size and fill of 
container (1) as will prohibit deception of the con- 
sumer with respect to such products or the quantity 
thereof and as will prohibit, irrespective of falsity, 
such statements relating to age, manufacturing 
processes, analyses, guarantees, and scientific or 
irrelevant matters as the Secretary of the Treasury 
finds to be likely to mislead the consumer; (2) as will 
provide the consumer with adequate information as 
to the identity and quality of the products, the 
alcoholic content thereof (except that statements of, 
or statements likely to be considered as statements of, 
alcoholic content of malt beverages are prohibited 
unless required by State law and except that, in case 
of wines, statements of alcoholic content shall be re- 
quired only for wines containing more than 14 per 
centum of alcohol by volume), the net contents of 
the package, and the manufacturer or bottler or im- 
porter of the product; (3) as will require an accurate 
statement, in the case of distilled spirits (other than 
cordials, liqueurs, and specialties) produced by blend- 
ing or rectification, if neutral spirts have been used in 
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the production thereof, informing the consumer of the 
percentage of neutral spirits so used and of the name 
of the commodity from which such neutral spirits have 
been distilled, or in case of neutral spirits or of gin 
produced by a process of continuous distillation, the 
name of the commodity from which distilled; (4) as 
will prohibit statements on the label that are dis- 
paraging of a competitor’s products or are false, mis- 
leading, obscene, or indecent; and (5) as will prevent 
deception of the consumer by use of a trade or brand 
name that is the name of any living individual of public 
prominence, or existing private or public organiza- 
tion, or is a name that is in simulation or is an abbre- 
viation thereof, and as will prevent the use of graphic, 
pictorial, or emblematic representation of any such 
individual or organization, if the use of such name or 
representation is likely falsely to lead the consumer 
to believe that the product has been indorsed, made, 
or used by, or produced for, or under the supervision 
of, or in accordance with the specifications of, such 
individual or organization: . - . 


[27 U.S.C., 1964 Ed., Sec, 205] 


Regulations of the Internal Revenue Service, Department 
of the Treasury [Title 27, Code of Federal Regulations, 
‘‘Intoxicating Liquors’’, Chapter I, Part 5 (1970 Ed.)] 


$5.11 Meaning of terms. 


Age. The period during which, after distillation and 
before bottling, distilled spirits have been stored in oak 
containers. ‘‘Age’’ for bourbon whisky, rye whisky, 
wheat whisky, malt whisky, or rye malt whisky, and 
straight whiskies other than straight corn whisky, 
means the period the whisky has been stored in charred 
new oak containers. 

* * * 


(27 C.F.R. § 5.11] 
$5.22 The standards of identity. 


(b) Class 2: whisky. ‘‘Whisky’’ is an alcoholic dis- 
tillate from a fermented mash of grain produced at 
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less than 190° proof in such manner that the distillate 
possesses the taste, aroma, and characteristics 
generally attributed to whisky, stored in oak con- 
tainers (except that corn whisky need not be so stored), 
and bottled at not less than 80° proof, and also in- 
cludes mixtures of such distillates for which no 
specific standards of identity are prescribed. 


(1) (i) ‘Bourbon whisky”’, ‘‘rye whisky’’, ‘‘wheat 
whisky’’, ‘‘malt whisky’’, or ‘‘rye malt whisky’’ is 
whisky produced at not exceeding 160° proof from a 
fermented mash of not less than 51 percent corn, rye, 
wheat, malted barley, or malted rye grain, respectively, 
and stored at not more than 125° proof in charred new 
oak containers; and also includes mixtures of such 
whiskies of the same type. 


(ii) ‘Corn whisky”’ is whisky produced at not ex- 
ceeding 160° proof from a fermented mash of not 
less than 80 percent corn grain, and if stored in oak 
containers stored at not more than 125° proof in used 
or uncharred new oak containers and not subjected 
in any manner to treatment with charred wood; and 
also includes mixtures of such whisky. 


(iii) Whiskies conforming to the standards pre- 
seribed in subdivisions (i) and (ii) of this subpara- 
graph, which have been stored in the type of oak con- 
tainers prescribed, for a period of 2 years or more shall 
be further designated as ‘‘straight’”’; for example, 
“straight bourbon whisky”’, ‘‘straight corn whisky’’, 
and whisky conforming to the standards prescribed in 
subdivision (i) of this subparagraph, except that it was 
produced from a fermented mash of less than 51 per- 
cent of any one type of grain, and stored for a period 
of 2 years or more in charred new oak containers 
shall be designated merely as ‘‘straight whisky”’. No 
other whiskies may be designated ‘‘straight”’. 
“Straight whisky’? includes mixtures of straight 
whiskies which are homogenous under section 5025 
(e)(5), Internal Revenue Code (26 U.S.C. 5025(e) 
(5)), and implementing regulations in 26 CFR Part 
901, and also mixtures of straight whiskies of the 
game type produced by the same proprietor at the 
sae distillery all of which are not less than 4 years 
old. 
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(2) ‘Whisky distilled from bourbon (rye, wheat, 
malt, or rye malt) mash’’ is whisky produced in the 
United States at not exceeding 160° proof from a 
fermented mash of not less than 51 percent corn, rye, 
wheat, malted barley, or malted rye grain, respectively, 
and stored in used oak containers; and also includes 
mixtures of such whiskies of the same type. Whisky 
conforming to the standard of identity for corn 
whisky must be designated corn whisky. 


(3) ‘Light whisky’’ is whisky produced in the 
United States at more than 160° proof, on or after 
January 26, 1968, and stored in used or uncharred new 
oak containers; and also includes mixtures of such 
whiskies. If “light whisky’’ is mixed with less than 
20 percent of straight whisky on a proof gallon basis, 
the mixtures shall be designated ‘‘blended light 
whisky”? (light whisky—a blend). 


Caution: Section 5.22(b)(3) becomes effective 
July 1, 1972. 


(4) ‘‘Blended whisky”’ (whisky—a blend) is a mix- 
ture which contains at least 20 percent of straight 
whisky on a proof gallon basis and, separately or in 
combination, whisky or neutral spirits. A blended 
whisky containing not less than 51 per cent on a proof 
gallon basis of one of the types of straight whisky 
shall be further designated by that specific type of 
straight whisky; for example, ‘‘blended rye whisky’’ 
(rye whisky—a blend). 

(5) “A blend of straight whiskies”’ (blended 
straight whiskies) is a mixture of straight whiskies. 
‘A blend of straight whiskies consisting entirely of 
one of the types of straight whisky, and not conform- 
ing to the standard for “straight whisky’’, shall be 
further designated by that specific type of straight 
whisky; for example, ‘‘a blend of straight rye 
whiskies’? (blended straight rye whiskies). 


(6) ‘Spirit whisky’’ is a mixture of netitral spirits 
and not less than 5 percent on a proof gallon basis of 
whisky, or straight whisky, or straight whisky and 
whisky, if the straight whisky component is less than 
20 percent on a proof gallon basis. 
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(7) ‘Scotch whisky’ is whisky which is a distinc- 
tive produce of Scotland, manufactured in Scotland in 
compliance with the laws of the United Kingdom 
regulating the manufacture of Scotch whisky for con- 
sumption in the United Kingdom: Provided, That if 
such product is a mixture of whiskies, such mixture 
is ‘‘blended Scotch whisky’? (Scotch whisky—a blend). 


(8) ‘Irish whisky’? is whisky which is a distinctive 
product of Ireland, manufactured either in the Re- 
public of Ireland or in Northern Ireland, in compliance 
with their laws regulating the manufacture of Irish 
whisky for home consumption: Provided, That if such 
product is a mixture of whiskies, such mixture is 
“blended Irish whisky’? (Irish whisky—a blend). 


(9) ‘‘Canadian whisky’’ is whisky which is a dis- 
tinctive product of Canada, manufactured in Canada 
in compliance with the laws of Canada regulating the 
manufacture of Canadian whisky for consumption in 
Canada: Provided, That if such product is a mixture 
of whiskies, such mixture is ‘blended Canadian 
whisky’? (Canadian whisky—a blend). 


* J * 
[27 C.F-.R. § 5.22] 
$5.31 General. 


(a) Application. No person engaged in business as 
a distiller, rectifier, importer, wholesaler, or ware- 
houseman and bottler, directly or indirectly, or through 
an affiliate, shall sell or ship or deliver for sale or ship- 
ment or otherwise introduce in interstate or foreign 
commerce, or receive therein, or remove from customs 
custody, any distilled spirits in bottles, unless such 
bottles are marked, branded, labeled, or packaged, in 
conformity with $§ 5.31-5.42. 


(27 C.F.R. § 5.31] 
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$5.32 Mandatory label information. There shall be 
stated: 


(a) On the brand label: 
(1) Brand name 
(2) Class and type, in accordance with § 5.35. 
(b) On the brand label or on a back label: 
* * * 


(6) A statement of age or age and percentage, 
when required, in accordance with § 5.40. 


(27 C.F-.R. § 5.32] 


$5.35 Class and type. 


(a) Designation of product. The class and type 
of distilled spirits shall be stated in conformity with 
§ 5.22 if defined therein. In all other instances the 
product shall be designated in accordance with trade 
and consumer understanding thereof, or, if no such 


understanding exists, by a distinctive or fanciful 
name, and in either case (except as provided in para- 
graph (b)(2) of this section) followed by a truthful 
and adequate statement of composition. 


[27 C.F.R. § 5.35] 


§5.40 Statements of age and percentage. 


(a) Statements of age and percentage for whisky. 
In the case of straight whisky bottled under section 
5233, Internal Revenue Code (26 U.S.C. 5233), and 
domestic or foreign whisky, whether or not mixed or 
blended, all of which is 4 years old or more old, state- 
ments of age and percentage are optional. As to all 
other whiskies there shall be stated the following: 


(1) In the case of whisky, whether or not mixed or 
blended but containing no neutral spirits, the age of 
the youngest whisky. The age statement shall read 
substantially as follows: ‘‘ years old.”’ 
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(2) In the case of whisky containing neutral spirits, 
if any of the straight whisky and/or other whisky is 
less than 4 years old, the percentage is by volume of 
straight whisky and/or other whisky, and the age of 
the straight whisky (the youngest if two or more) and 
the age of such other whisky (the youngest if two or 
more). If all the straight whisky and/or other whisky 
is 4 years or more old, the age and percentage state- 
ment for such whiskies is optional. The age and per- 
centage statement for straight whiskies and/or other 
whisky, whether required or optional, shall be stated in 
immediate conjunction with the neutral spirits state- 
ment required by $5.39, and shall read substantially 
as follows: 


(i) If only one straight whisky and no other whisky 
is contained in the blend: “ percent straight 
whisky years old.’’ 


(ii) If more than one eS whisky and no other 
whisky is contained in the blend: ‘‘ percent straight 


whiskies years or more old.’’ The age blank shall 
be filled in with the age of the youngest straight 


whisky. In lieu of the foregoing, a statement may 
be made of the ages and percentages of each of the 
straight whiskies contained in the blend: ‘ per- 
cent straight whisky years old, percent 
straight whisky years old, and percent 
straight whisky years old.”’ 


(iii) If only one straight whisky and one other 
whisky is contained in the blend: ‘“‘ percent 
straight whisky years old, percent whisky 

years old.’’ 


(iv) If more than one straight whisky and more 
than one other whisky is contained in the blend: 
cS percent straight whiskies years or more 
old, percent whiskies years or more old.’’ 
The age blanks shall be filled in with the ages of the 
youngest straight whisky and the youngest other 
whisky. In lieu of the foregoing, a statement may be 
made of the ages and percentages of each of the 
straight whiskies and other whiskies contained in the 
blend: ‘‘ percent straight whisky years old, 
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percent straight whisky years old, percent 
whisky years old, and percent whisky 
years old.”’ 


(3) In the case of imported whiskies described in 
§5.22(1), Class 12, the labels shall state the ages and 
percentages in the same manner and form as is re- 
quired for the same type of whisky produced in the 
United States. 


(4) Notwithstanding the foregoing provisions of this 
paragraph, in the case of whisky produced in the United, 
States and stored in reused oak containers, except for 
corn whisky, and for light whisky produced on or after 
January 26, 1968, there shall be stated in lieu of 
the words ‘‘ years old’’ the period of storage in 
reused oak containers as follows: ‘“‘ stored 
years in reused cooperage.”’ 

(5) Optional age statements shall appear in the same 
form as required age statements. 


(e) Miscellaneous age representations. 


* * . 


(2) . . . Provided, That the use of the word ‘‘old’’ 
or other word denoting age, as part of the brand name, 
shall not be deemed to be an age representation: And 
provided further, That the labels of whiskies - - 
not required to bear a statement of age . . - may 
contain general inconspicuous age, maturity or similar 
representations without the label bearing an age state- 
ment. 


(27 C.F-.R. § 5.40] 


$5.55 Certificates of label approval. 


(a) Requirement. Distilled spirits shall not be 
bottled or removed from a plant, except as provided in 
paragraph (b) of this section, unless the proprietor 
possesses a certificate of label approval, Form 1649, 
covering the labels on the bottle, issued by the Director 
pursuant to application on such form. 

* * + 


(27 C.F-R. § 5.55] 
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Regulations of the Internal Revenue Service, Department 
of the Treasury [Title 27, Code of Federal Regulations, 
‘‘Intoxicating Liquors’’, Chapter I, Part 5 (1968 Ed., as 
amended by T.D. 6945, 1968-1 Cum. Bull. 604)]. 


$5.39 Statements of age and percentage 


(a) Statements of age and percentage for whisky. 
Except in the case of straight whisky bottled under 
the Bottling in Bond Act of the United States and 
foreign or domestic whisky (whether or not mixed or 
blended but containing no neutral spirits) all of which 
is four years or more old, there shall be stated the 
following: 


(1) In the case of whisky defined in §5.21(b), (b) 
(1), (11), (12), (13), (14) if not mixed, the age of the 
whisky; if mixed, the aged of the youngest whisky. 
The statement of age in both cases under this para- 
graph shall be substantially as follows: ‘‘This whisky 


is (years and/or months) old.”’ 


(2) In the case of any of the types of straight whisky, 
if not mixed, the age of the straight whisky; if mixed, 
the age of the youngest straight whisky. The state- 
ment of age in cases under this paragraph shall be 
substantially as follows: ‘‘This whisky is (years 
and/or months) old.’’ 


(3) (i) In case of any of the types of blended whisky 
as defined in § 5.21(b) (7), (8), the age of the straight 
whisky (or if there be two or more straight whiskies, 
then of the youngest thereof) and the age of the other 
whisky (or if there be two or more other whiskies, then 
of the youngest of such other whiskies) together with 
the percentage by volume of straight whisky, other 
whisky, and neutral spirts therein. 


(ii) The statement of age in cases under this para- 
graph shall be as follows, in accordance with the in- 
gredients used. If only one straight whisky and one 
other whisky is in the blend, the statement of age shall 
read: ‘‘The straight whisky in the product is 
(years and/or months) old; percent straight 
whisky, percent whisky (years and/or months 
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old’? or ‘* percent straight whisky (years and/or 
months) old, percent whisky (years and/or 
months) old.’’? The age blanks shall be filled in with 
the respective ages of the straight whisky and the other 
whisky. If more than one straight whisky and more 
than one other whisky is in the blend, the statement 
of age shall read: ‘The straight whiskies in this prod- 
uct are (years and/or months) or more old; 
percent straight whisky, percent whisky (years 
and/or months) or more old; percent straight 
whiskies (years and/or months) or more old; 

percent whisky (years and/or months) 
or more old.’? The age blanks shall be filled in 
with ages of the youngest straight whisky and 
the youngest of the other whiskies. ‘If neutral spirits 
have been used in the blend, the statement thereof shall 
appear in immediate conjunction with the statement of 
age and percentage amounts of straight whisky and 
other whisky (if any) and shall be in the form required 
by §5.38(a). 


(iii) In addition (but not as a substitute for the fore- 
going required statements) a statement may be made 
of the ages and percentages of all the straight whiskies 
in the blend. Such statements, if made, shall read 
sc % straight whisky, years old, % 
straight whisky, years old, % straight 
whsky, years old.’’? The age and percentage 
blanks shall be filled in with the respective ages and 
percentages of all of the straight whiskies in the blend. 


ct are 
ided, That, if the 

product is compos 
than 100 percent, o 3 
the class and type designation con 
this predominant type, the require: 
contain a statement of the percentage 0 
nant type in the product as follows: 


The straight whiskies in this product are (years 
and/or months) or more old, percent straight 
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whisky, the blanks to be filled in with the appropriate 
age, percentage and type statements. The blank shall 
be filled in with the age of the youngest straight whisky 
in the blend. In addition (but not as a substitute for 
the foregoing required statement) a statement may be 
made of the ages and percentages of all of the straight 
whiskies in the blend. Such statements, if made, shall 
read: ‘‘ % straight whisky, years old, %o 
straight whisky, years old, and % straight 
whisky, years old.”” The age and percentage 
blanks shall be filled in with the respective ages and 
percentages of all of the straight whiskies in the blend. 


(5) In the case of spirit whisky, the age of the 
whisky or straight whisky (or, if there be two or more 
whiskies or straight whiskies, then the age of the 
youngest whisky or straight whisky, or, if there be both 
whisky and straight whisky, then the age of the young- 
est whisky) together with the percentage by volume 
of the whisky or straight whisky and the percentage 
by volume of neutral spirits. Such statements shall 
be as follows: ‘‘The whisky (straight whisky) in this 
product is (years and/or months) old; per- 
cent whisky (or percent straight whisky and, if 
there be other whisky or whiskies, percent 
whisky) and percent neutral spirits’? (continuing 
in accordance with the requirements of $5.38(a) to 
state the commodity from which neutral spirits is de- 
rived). If there be more than one whisky or (if there 
be no whisky) more than one straight whisky in the 
product, the statement of age shall read: ‘The whis- 
kies (straight whiskies) in this product are (years 
and/or months) or more old’’ followed by the state- 
ment of percentages and of the commodity from which 
the neutral spirits is derived. In addition (but not as 
a substitute for the foregoing required statements) a 
statement may be made of the ages and percentages of 
all of the whiskies and straight whiskies in the product. 
Such statement, if made, shall be in the following form: 
ce percent straight whisky, years old, 
percent straight whisky, years old, percent 
whisky, years old and percent whisky, 
years old.’? The age and percentage blanks shall be 
filled with the respective ages and percentages of each 
of the straight whiskies and whiskies in the product. 
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(6) In the case of imported American type whiskies 
(as defined in § 5.21, Class 9) the labels shall state the 
ages and percentages in the same manner and form as 
are required for the same type of whisky produced in 
the United States. 


(7) In the case of straight whisky bottled under the 
Bottling in Bond Act of the United States and foreign 
or domestic whisky (whether or not mixed or blended 
but containing no neutral spirits) all of which is four 
years or more old, statements of age shall be optional 
but, if made, shall appear in the form specified for the 
appropriate class and type. 


Notwithstanding the foregoing provisions of this 
paragraph, in the case of whisky (as defined in 
$5.21(b), Class 2), produced in the United States on 
and after March 1, 1938, and stored in reused cooper- 
age, there shall be stated in lieu of the words ‘‘* * * 
is (years and/or months) old’’, the words ‘‘ * * * 
stored (years and/or months) in reused cooper- 
age’’, and in lieu of the words ‘¢ * * * (years 
and/or months) or more old”’, the words ‘‘ * * * stored 


(years and/or months) or more in reused cooper- 
age’’. 


(27 C.F.R. § 5.39] 
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PART B 
Labels for Frost 8/80 Approved December 7, 1970° 


FROSI 


Brand (Front) Label 


Back Label 


© The neck label, which contains no printing, is omitted. 


